





CASES 


ARGUED AND DETERMINED 


Supreme Court of the State of Georgia, 


AT MILLEDGEVILLE, 


JUNE TERM, 1867. 


Present—HIRAM WARNER, Chief Justice. 
IVERSON L. HARRIS, \ eine 
DAWSON A. WALKER, 96s. 





LEoNARD WoRTHY, plaintiff in error, vs. MAry A. WorTHY, 
by her prochein ami, NATHAN Respass, defendant in error. 


Nore.— WARNER, C. J., did not preside in this case. 


A suit for a total divorce, brought in the name of a lunatic wife, by pro- 
chein ami, against her husband, cannot be maintained. The right to 
institute such suit is strictly personal. It is at the volition of the wife 
only, whether such suit shall be begun and prosecuted or not. 

The will of a prochein ami or guardian of a confirmed lunatic may not 
be the will of the lunatic. Courts will regard only the intelligent will 
of the lunatic. 


Divorce. Demurrer. Decided by Judge CoLtE. From 
Crawford Superior Court. Chambers, May, 1866. 


This case was argued December Term, 1866, and held up. , 
Mary A. Worthy, (sueing by her next friend and father, 
Nathan Respass,) in her libel, alleged, that she married de- 
fendant in 1858, lived with him till about the first of Novem- 
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ber, 1865, when she became insane, and was by him sent to 
the Lunatic Asylum, where she then was, and that he was 
guilty of adultery with persons therein named, with the 
other usual allegations in such cases, and a schedule of prop- 
erty, verified by said next friend. 

The defendant, by his solicitors, filed a general demurrer, 
By consent it was argued in Chambers. 

The Court overruled the demurrer, and ordered defendant 
to answer. ‘This action of the Court is assigned as error. 


Rospert P. Tripepe, P. W. ALEXANDER and JAMES W. 
GREEN, solicitors for plaintiff in error. 


JAMES M. Suiru, for defendant in error. 


Harris J. 


This is a suit instituted by the father of a female lunatic 
as her next friend, against the defendant, her husband, for a 
total divorce, on the ground of adultery, and the question is, 
whether a guardian or next friend can, of his own will, insti- 
tute such a suit, and prosecute or abandon it at his pleasure ? 

Mrs. Worthy was at the institution of this suit a lunatic, 
and confined in the asylum near Milledgeville. 

It does not appear that, after her affliction, at any time, 
she had a lucid interval; for if she had, and that being 
shown, and that during that interval she had directed suit for 
divorce to be brought, it should have been in her own name, 
without appearance by next friend. This suit is an indirect 
admission that she had no lucid interval, and for the purposes 
of this decision we will assume that the fact is so. 

If a guardian or next friend has the power insisted upon, 
we desire to learn whence it is derived. It certainly is not 
given by express provision of law, nor can it legitimately be 
deduced from the personal custody of the ward, which im- 
. poses certain duties on the guardian which he must perform. 
We confess that, notwithstanding the very able argument of 
the counsel for the father of Mrs. Worthy, we are unable to 
regard the right to sue for a divorce in any other light than 
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as strictly personal to the party aggrieved. It is solely under 
the control of the person injured by the infidelity of the other ; 
it is at the volition of that party whether a suit shall be begun 
and prosecuted or not. (See 2 Kent Com., p. 100.) 

This principle laid down by Chancellor Kent, if correct, is 
decisive of the case. 

It is clear the wife gave no assent to the bringing of this 
suit ; she is a confirmed lunatic, and from the first was inca- 
pable of volition. What though she should continue a con- 
firmed lunatic, and the husband should continue by repeated 
adulteries to violate his marriage vow and duties ?—the 
marriage cannot be dissolved at the instance and will of 
father, brother, or friend, whose feelings and delicacy may 
have been outraged by the conduct of the husband? Their 
will may not be her will; her will, intelligent witl, only can 
be regarded by a Court, not theirs. It may be inconvenient 
and greatly to be deplored that such a state of things exist. 
Nor can it be remedied by law, without destroying the safe 
foundation on which the continuance of the marriage relation 
reposes—that of its being personal to the party aggrieved. 

For the crime of adultery with which the husband is 
charged, the law has provided punishment, and the father or 
friend may prosecute at their will—but whether, after gross 
and repeated infidelities, the wife will continue to regard him 
as her husband, and live with him as his wife, is for her 
decision only. Death only can dissolve the marriage relation 
without her consent, and no divorce can or ought to be had 
in this or any case but through the agency and will of the 
injured wife. 

Let the judgment be reversed, on the ground that the suit 
should have been dismissed, as it was improperly brought by 
a prochein ami. 
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Patrick McIntyre, plaintiff in error, vs. Jas. M. GREEN, 
defendant in error. 


Nore.—Wakrner, C. J., did not preside in this case. 


Trespass vi et armis does not lie against a Surgeon of a military post, 
who makes a requisition of the commanding officer for a particular 
house, as in his opinion suitable for a hospital, it not appearing that 
the Surgeon participated personally, or rendered aid, or incited the 
forcible dispossession of the plaintiff. 


JUDGE WALKER dubitante. 


Trespass vi et armis. Nonsuit. Impressment. Tried be- 
fore Judge CoLE, Bibb Superior Court, May Term, 1866. 


The petition alleged that the plaintiff was the owner of a 
certain close therein described; that on the 17th October, 
1863, defendant, with force and arms, entered the same, and 
ejected him therefrom to his damage, etc., with various cir- 
cumstances of aggravation. It was returnable to April Term, 
1864, of said Court. At the trial, plaintiff’s attorney read 
in evidence the answers of D. Wyatt Aikin, to interrogato- 
ries propounded by defendant, who stated in substance that 
he was Commandant at Macon, in said county, and that 
defendant was there also, by authority, as Surgeon of the 
post ; defendant, “as was his duty,” made frequent requisi- 
tions on him for hospital quarters, and, amongst other houses, 
insisted on securing defendant’s house. Witness wished to 
know why so small a house was required, and learned that 
it was the rendezvous of convalescing soldiers, that defendant 
was warned about furnishing the soldiers with liquor, and 
threatened with having his house taken from him—a squad 
of soldiers got drunk and created disturbance of the sick. 
Orders had been received from General Joseph E. Johnston 
to him and to defendant first for five hundred, and so on to 
two thousand sick. Witness issued an order demanding the 

house for a hospital in twenty-four hours. Defendant closed 
it. Witness had it opened with as little damage as possible, 
and found the house empty, denuded even of its furniture: 
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all this occurred in the spring of 1864, Defendant had 
refused to rent the house, though offered one hundred per 
cent. more than it was worth. It was his duty to get hospital 
quarters upon requisition of Post Surgeon. This dwelling 
was impressed by witness upon a written requisition from 
Dr. Green; thinks no other dwelling was impressed. 

The plaintiff examined PETER McIntyre, who testified : 
That he was plaintiff’s brother; that his brother was bed- 
ridden with consumption ; that a file of men, with an officer, 
broke open the house and put plaintiff and his furniture out 
of the residence of himself and family, and they were never 
restored to possession during the war. Witness applied to 
Dr. Green for his brother’s restoration, and Green replied 
that he would not be restored, that the house was a liquor- 
shop, a business that sent many men to hell. Witness’ 
brother had no other means of living. 

Dr. Boon swore that at the time plaintiff was dangerously 
ill, and his recovery doubtful. 

Mr. LunquEst swore that, at night, when he returned, he 
found plaintiff in back-yard, unsheltered, sitting on the 
ground, in a cold rain, and took him into witnesses’ house 
till he got shelter elsewhere. 

Colonel CHARLES Harris testified that he appealed to 
Akin not to turn plaintiff out while sick, and asked Akin 
what Dr. Green said about it, and whether Dr. Green directed 
or required it? The Court refused to let plaintiff give in 
Akin’s reply to that question. 

The evidence being closed, defendant’s attorney moved for 
a nonsuit, which was granted. 

Plaintiff’s attorney, during the term, moved that said non- 
suit be set aside, and for a new trial, upon the grounds that 
the Court erred in refusing to let Colonel Harris give Akin’s 
reply to said question, and in holding the Act of 15th Feb- 
ruary, 1866, constitutional. | 


The Court refused to set aside the nonsuit, and refused a 
new trial, and plaintiff’s attorney assigns said refusals as 
error, 
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This case was argued December Term, 1866, and held up. 
S. T. BAILey, attorney for plaintiff in error. 

E. A. & J. T. Nessit, attorneys for defendant in error. 
Harris, J. 


The facts disclose a timidity on the part of the military 
authorities in the discharge of a high duty, which, in my 
judgment, was very censurable. The preservation of the 
health and efficiency of the men under arms, demanded that 
the house of the plaintiff should have been closed, and his 
liquor poured out in the street. An indirect sort of pro- 
ceeding was resorted to, to get possession of the house, under 
the idea of converting it into a hospital, and force, unauthor- 
ized force, was employed to accomplish what was defensible 
in the first view, but illegal in the last. But the question is, 
who used the force, who dispossessed the plaintiff violently ? 
There is nothing in the testimony which inculpates Dr. Green, 
the Surgeon of the post, either as an actor or accessory. He 
simply made a requisition on the Commandant for a suitable 


building for an hospital, and indicated the house of plaintiff 


as fit for such purpose. I take it to be clear law, that the 
action of trespass vi et armis, for damages, cannot be main- 
tained, except against a person participating personally in the 
force, or rendering aid to those engaged, or inciting the 
forcible dispossession. It is not pretended that he partici- 


pated or rendered aid. A requisition made in the course of 


duty, though even had it been with an indirect end in view, 
cannot, without both an alteration and expansion of the 
technical meaning of the word “incite,” be held to fall within 
its definition. 

The decision below, dismissing plaintiff’s suit, was placed 


on the ground that the defendant was protected by the Act of 
the Legislature, approved 15th February, 1866, for the relief 


of all persons who were bona fide soldiers of the army of the 
late Confederate States, for acts done or committed under an 
order or orders from any officer of the same ; also, to relieve 
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officers for any act done under orders from a superior officer. 
I will express no opinion upon this act, as to how far it can 
protect any one from personal accountability to damages, as 
there is no actual trespasser before the Court. The judgment 
below is affirmed solely on the technical principle herein 


stated. 





JaMES F. O’KELLy, plaintiff in error, vs. THE ATHENS 
MANUFACTURING CoMPANY, defendant in error. 


A qui tam action by the common law generally should be instituted in 
the name of the king. 

By the (new) Code of Georgia, it should be in the name of the Governor, 
or Attorney General or Solicitor General. 

It cannot be brought and prosecuted in the name of the informer unless 
a right thus to sue shall have been given distinctly by statute. 

No legal right having vested in the informer by the institution of this suit 
in his own name, the act of the Legislature remitting the penalties in- 
curred by manufacturing companies for failing to publish the names of 
their stockholders, is not violative of that clause of our State Constitu- 
tion which prohibits the enactment of any law injuriously affecting any 
right of a citizen. 


Qui tam. Motion for nonsuit decided by Judge HutcHins, 
Clark Superior Court, February Term, 1867. 


James F’.O’Kelly, in his own name, for the use of the County 
of Clark and of himself, brought qui tam actions against The 
Athens Manufacturing Company, The Georgia Manufactur- 
ing Company, and The Prineton Factory. The cases being 
similar, it was agreed that the judgment in one of them should 
be the judgment in all. 

The substance of the petition is that, The Athens Man- 
ufacturing Company, a chartered company under the laws 
of this State, for the manufacture of cotton goods and cot- 
ton yarns, and required by statute to publish twice during 
each year, in a public gazette nearest their place of busi- 
ness, a list containing the names of each and every stock- 
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holder, with the amount of stock owned by himor her, 
had failed so to do five times; to wit, once in 18638, and 
twice in each of the years 1864 and 1865, whereby it 
became liable to pay to said plaintiff $5,000 for each of said 
failures, one-half of which forfeiture belongs to said county 
and the other half to the plaintiff. The failures being ad- 
mitted, the defendants moved a nonsuit on the grounds: Ist, 
Because the action was in the plaintiff’s private name, and 
not in the name of the State, or of the Governor, or Solicitor 
General ; and, 2d. Because the penal statute on which the 
action was bottomed had been repealed since this action was 
brought, and the penalties incurred thereby remitted by the 
State. 

The Court sustained the motion, and ordered said case 
dismissed. Upon this the plaintiff assigns error. 


W. L. MircueEtt, attorney for plaintiff in error. 


Wa. Hore Hutt and J. HILLYERr attorneys for defend- 
ant in error. 


Harris, J. 


The action “qui tam” was originally one given to the people 
at large, or rather the forfeitures and penalties prescribed by 
acts of Parliament were permitted to be sued for by any in- 
former, the act, however, reserving a portion to the king, the 
poor, or some public use, and hence the name. A suit begun 
by the informer gave him an exclusive right, and was there- 
fore a bar to other suits. This led offenders to procure their 
friends to begin this “ popular” action, in order to forestall 
or prevent other actions. This abuse of the suit producing 
so much collusion, caused the enactment of 4th Henry 7th 
ch. 20. After this enactment, suits to recover penalties and 
forfeitures were brought most usually in the name of the 
king, upon the relation of the informer, and not otherwise, 
unless by statutory provision. 

Such we believe to be a condensed statement of the law as 
it existed in England up to 14th of May, 1776. 
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But even if precedents might be found in England pre- 
vious to 1776, in which the informer sued in his own name, 
they would not be obligatory on this Court, since we have a 
distinct statutory provision in our Code, section 3178, which 
prescribes that in penal actions allowed in pursuance of public 
justice under particular laws, if no special officer is authorized 
by such particular laws to be the plaintiff therein, the State, 
or the Governor, or the Attorney or Solicitor General may be 
the plaintiff. This certainly confines the right of being plain- 
tif’ in such suits to the persons enumerated, or the section is 
unmeaning and would be worthless. The suit here was in- 
stituted since this enactment. Neither the pleadings nor tes- 
timony show O’Kelly to be such officer, or to be authorized 
by the act which imposed the forfeiture sued for, to be the 
plaintiff in the suit. 

Having by the institution in his own name of an unau- 
thorized suit acquired no legal right to maintain or prose- 
cute it, the motion made by him to allow the writ to be 
amended, by substituting the State or Solicitor General as 
plaintiff, was properly denied. Possessing no right to sue as 
he did, the argument which was pressed with so much ear- 
nestness and ingenuity on our attention, that the Legislature 
could not, by the act of the 5th March, 1866, Pamphlet p. 6, 
remit or release the penalties incurred by the act of 9th De- 
cember, 1862, after suit had been brought by the informer, 
as it would divest a vested right in violation of our State 
Constitution, is deprived of all its force. Had the suit been 
in the name of the State or Governor, on his relation as in- 
former, the question then as to the extent of legislative 
capacity to release the interest so acquired by him, would 


have demanded of us an interpretation of that clause of the 
Constitution of 1865 prohibiting the Legislature from passing 


any retroactive act injuriously affecting any right of the citi- 
zen. We forbear expressing any opinion on this question, as 
such expression is entirely unnecessary to the disposition of 
the case in the record. 

Judgment affirmed. 
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M. C. SUMMERLIN, plaintiff in error, vs. Joun T. DENT and 
JosEPH E. DENT, executors of Wa. B. DENT, deceased, 
defendants in error. 


When the leading or controlling counsel, especially if he theretofore con- 
ducted the case on trial (although his name does not appear on the 
Judge’s docket, and notwithstanding he was not directly employed by 
the party whom he represented), is absent by leave of the Court, the 
ease should not be tried without the consent of the suitor. 


Equity. Continuance. Absence of counsel. Decided by 
Judge UNDERWOOD, Coweta Superior Court, March Term, 
1867. 


So much of this heavy record as is material to an under- 
standing of the decision of the case, is as follows: 

Complainant moved the Court for a continuance, on ac- 
count of the absence of his leading counsel, Benjamin H. 
Hill. The Court refused the continuance, because Mr. Hill 
had no leave of absence, and no sufficient cause for his ab- 
sence was shown. 

The cause was opened to the jury, and complainant was 
proceeding to submit his evidence, when the Court an- 
nounced the receipt of a telegram from Mr. Hill asking leave 
of absence from the court, on account of indisposition. 

Leave of absence was granted Mr. Hill. 

Complainant thereupon again moved to continue the cause 
on account of Mr. Hill’s absence, without whom he did not 
feel he could go safely to trial. 

Defendant’s solicitors objected to the continuance, because 
it did not appear that Mr. Hill was original or leading coun- 
sel in the cause, and stated that Wm. Dougherty, who filed 
the bill, had told them a week before then that he would, 
and Mr. Hill would not, attend that term of Coweta Court. 

Mr. Dougherty was also absent. 

Complainant’s solicitors stated that Mr. Hill had repre- 
sented complainant on a former occasion when there was a 
mistrial. 

The complainant swore that he had employed Mr. Dough- 
erty, and had never employed Mr. Hill; that Mr. Hill had 
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represented Mr. Dougherty, and complainant was satisfied 
with him ; would be content with his presence then, and had 
expected him to attend at that term of the Court. 

The continuance was refused, the cause was tried, and re- 
sulted in a verdict for the defendants. 

A new trial was moved for, because of the refusal of said 
continuance (among other grounds), and the new trial was 
refused by the Court. 

This is assigned as error. 

The Judge says, “On the final argument of the motion 
(for a new trial), I heard Mr. Hill’s statement, but I could 
not allow it to operate on a decision already made.” 


B. H. Hm, L. H. Featuerstons, 8, FREEMAN, WM. 
DovuGHERTY, solicitors for plaintiff in error. 


W. F. Wricut and Hueu BucHanan, solicitors for de- 
fendants in error. 


Harris, J. 


We refrain from the expression of any opinion upon the 
merits of the case in the voluminous record before us, and 
which were so elaborately argued by counsel, as the case can 
properly be disposed of for the present by the decision of the 


question as to the continuance moved for below. 


An importance was given to the facts that Mr. Dougherty 
was the original counsel of Summerlin and that Summerlin 
had employed him only, and not Mr. Hill, which other facts 
in the ease should have greatly diminished. Whilst the 
name of Mr. B. H. Hill does not appear to any of the pa- 
pers, nor is marked on the docket (the mere memorandum 
book of the Judge), as solicitor for the complainant, the fact 
that he had appeared and conducted on a previous trial (Mr. 
Dougherty not being at the Court) the cause as leading or 
controlling counsel is not denied. The testimony besides 
shows that by a recent arrangement, just before the last trial, 
Mr. Dougherty had withdrawn entirely from the case, aban-’ 
doned practice in that Court, and had turned over his entire 
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fee and the case to Mr. Hill. Summerlin, though he had not 
employed Mr. Hill, was entirely satisfied with his represent- 
ing him. In consequence of the sickness of Mr. Hill’s 
family, he applied by telegram to the Judge for leave of ab- 
sence from the Court in which the suit was pending, and 
leave of absence was granted. 

When application was made by the local junior counsel 
associated with Mr. Hill for a continuance of the cause, on 
the ground of his absence with leave, it ought to have been 
allowed. Being absent with leave, all cases in which Mr. 
Hill was leading or controlling counsel were necessarily ex- 
empt from being tried during his absence, without the assent 
of the complainant and other counsel that it should be. 

Let new trial be had. 





SHapDRACK WALL, plaintiff in error, vs. BARTLEY Mc- 
Crary, defendant in error. 


Note.—Warner C. J., did not preside in this case. 


A new trial will be granted when the verdict is strongly against the 
weight of the testimony. 
A charge unauthorized by the evidence is good ground for new trial. 


Equity. Charge of the Court. Trial before Judge Wor- 
RILL, Marion Superior Court, April Term, 1867. 


The case made by the bill is as follows : 

Shadrack Wall, on the third day of Decemher, 1861, sold 
and conveyed to Bartley McCrary lots Nos. 186, 199, and 
200, and the half of Nos. 185 and 218 each, all in the fourth 
district of originally Muscogee, then Marion County, con- 
taining eight hundred acres, at and for the price of $10,000, 
upon a credit. 

It was to be paid for in installments, as follows: $1,333.33 
due ——; $2,000.00 due Ist January, 1862; $3,333.33 due 
1st January, 1863; and $3,333.33 due 1st January, 1864. 
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The first installment was paid, and all of the third was 
paid except $700.85. After the last note became due, to wit, 
in January, 1864, McCrary proposed to pay off this last note 
and said balance on the third in Confederate Treasury notes 
of the old issue. Wall refused to receive them. Thereupon 
McCrary proposed that, if Wall would receive them and 
could not use them in payment of certain debts on Solomon 
Wall and Shadrack Wall as his security, that McCrary would 
take them back. With this understanding the same was re- 
ceived, and said promissory notes delivered up. 

Afterwards, to wit, in January, 1864, Wall offered said 
Treasury notes to Mrs. Amanda Butt, who held a claim 
against said Solomon Wall and Shadrack Wall as his secu- 
rity, and she refused to take them. 

During the same month, Shadrack Wall notified McCrary 
(through one J. T. Wall) of said refusal, and requested that 
he would call at Shadrack Wall’s house and receive back 
said Treasury notes, according to said promise. McCrary 
refused to go to the house of Wall and take them back, and 
they have become worthless. 

The prayer is for discovery, and that McCrary be com- 
pelled to pay said $2,000.00 note with interest, and the bal- 
ance on the third installment aforesaid, and the last install- 
ment aforesaid with interest; and that the said lands be sold 
for the purpose of paying the same; and for injunction 
against the sale of said lots by said McCrary. 

The injunction was issued. 

The defendant answered the bill, but complainant after- 
wards amended the bill by waiving an answer, and so the 
answer was not read to the jury upon the trial, as evidence. 

The evidence was as follows: 


EVIDENCE FOR COMPLAINANT. 


Deed from complainant to defendant for said lands and at 
said price, dated 1st December, 1861. 

The note of said date, due 1st January, 1862, for $2,000. 

SoLtomon WALL testified that he was present at the sale of 
said lands; the price was $10,000.00, to be paid in gold; 
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there was no Confederate money then in circulation ; the 
notes given were for $1,333.33 and $2,000.00 due 1st Jan- 
uary, 1862, and for $3,333.33 and $3,333.33 due respectively 
Ist January, 1863, and 1st January, 1864; the numbers of 
the lots of land were specified in the notes, because the par- 
ties thought that that would constitute a vender’s lien; de- 
fendant examined the lands before the purchase ; the lands 
were worth the price in gold; witness sold the land to com- 
plainant to pay debts for which complainant had become wit- 
ness’ security, and complainant sold them to defendant to 
raise money to pay those debts; witness in 1863, at com- 
plainant’s instance, tried to pay a debt due by witness to La- 
mar, of Macon, on which complainant was security, but La- 
mar refused to take the money; witness requested complainant 
to receive no more such money from defendant; in early 
part of February, 1864, complainant told witness that he, 
complainant, had received more Confederate money from 
defendant, which the complainant wished witness to pay to 
debts on which complainant was his security, and witness 
immediately called on Mrs. A. M. Butt, administratrix of E. 
C. Butt, deceased, and tried to pay such debt due her, but 
she refused to take such money ; witness told complainant of 
this refusal, and complainant requested him to tell defendant 
to come to complainant’s house and take back said currency ; 
and some time after that, and a short time before the funding 
law was passed, witness, at an election of militia officers, told 
defendant of said refusal, and delivered said message; de- 
fendant said he would go and get the money. 

At the time of the sale, the grist mill was in tolerable 
order, and in the condition as represented to McCrary; and 
the lands were seen and known to McCrary at the time, and 
were worth the price agreed on without the mill. The debt 
due to Lamar was $2,300.00 and interest ; that due to Mrs. 
Butt was $3,500,00; that due to the estate of Stubbs, about 
$500.00; and that due to the estate of Battle was about. 
$1,500.00 or $2,000.00. 

JAMES T. WALL testified that he was requested by his 
father, Solomon Wall, to see defendant and tell him to go to 
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complainant and get the money. which he had paid com- 
plainant ; he saw defendant before the funding, and defendant 
said he would go to complainant’s and get the money; that 
he promised to come back by complainant’s when he went to 
Americus, but he could not, as he had to come by Buena 
Vista and bring Bulloch. 

Ext G. Picket (by interrogatories taken 25th January, 1867) 
testified that he was at complainant’s house (about two years 
ago) about 25th January, 1864, overseeing for him and 
others; then saw defendant pay complainant $4,000.00 in 
Confederate money ; complainant refused at first to take it ; 
defendant told complainant to take the money, as he, defend- 
ant, was going to Americus, and would be back next day, or 
the day after, and would then give complainant a written 
promise to retake the money if was not good or would not 
answer complainant’s purpose; complainant said: “do it 
now ;” defendant replied: “TI can’t do it now, but will as 
I come back from Americus ;” don’t know age of complain- 
ant, but he is very old and feeble, nearly helpless, and has 
little power of locomotion; this occurred in complainant’s 
room, and he said he would take the money with that un- 
derstanding, as he wanted the money to pay a debt (witness 
thinks a security debt), and wished not to take it unless he 
could use it for that purpose; complainant insisted on the 
written promise then, but defendant insisted on waiting his 
return from Americus, and he did not return there ; witness 
says he charged his mind with the matter at the time, and 
has often thought of it since, and is clear in his recollection. 

Mary GLover, complainant’s daughter, testified by in- 
terrogatories in substance the same as Picket. She did not 
give the exact date. Was in the adjoining room and heard 
all the conversation ; defendant’s excuse for not giving the 
writing then was that he was in a hurry. 

Complainant in his own behalf (by interrogatories) testi- 
fied that the original note (copying it) was given for 800 acres 
of land; he stated the contract as set forth in the bill; late 
in 1862 or early in 1868, defendant paid him $3,885.81 in 
Confederate Treasury notes, which was taken absolutely in 
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part payment of said land ; about Ist January, 1864, defend- 
ant paid him about $4,114.18, which he accepted condition- 
ally; he said this money was then dead; defendant made the 
promise to make it good if it proved bad, and promised the 
writing to that effect on his return from Americus next day, 
saying that he himself had taken it conditionally, and if it 
was worthless he would take it back and return it to the per- 
son from whom he got it; this was at complainant’s house, 
in Schley County, Georgia. 

The whole amount thus taken was funded in four per cent. 
certificates for Confederate bonds, which complainant now 
has; before the payment of the $8,885.80, witness had 
threatened suit if defendant did not pay, but after that pay- 
ment he had not asked payment nor threatened suit. 

Upon cross-examination, he stated that when this last pay- 
ment was made to him he did give up to defendant two notes, 
but he gave them up conditionally: 7 ¢., McCrary would 
take back the money if it was not good, and give back the 
notes ; Eli Picket, Mary A. Glover, and Georgia Glover were 
present at the time. 


EVIDENCE FOR DEFENDANT. 


Defendant testified that he bought the lands and gave the 
notes as stated by the bill; that he paid off all of the notes 
except one for $2,000.00 ; that complainant represented the 
mill to be in good running order ; that it cost the defendant 
about $1,200.00 in Confederate money to put it in good run- 
ning order ; that said last payment to Wall was absolute, and 
he did not promise to take the money back if Wall could not 
use it, nor did he promise to put this in writing on his return 
from Americus; but on his return from Americus he paid 
complainant $800.00. 

JAMES ADAMS testified that he put the mill in running 
order for defendant, but did not recollect how much had to 
be done to it; he did not know what the lands and mill were 
worth; the mill would yield $500.00 or $600.00 annually 
above expenses; as a millwright, he thought the mill worth 
about $200.00. 
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JoHN McMIcnHAeEt testified that defendant borrowed 
$1000.00 of Confederate money from him in January, 1864, 
for what purpose he did not state; the land sold by complain- 
ant to defendant is now worth $8.00 to $10.00 per acre ; con- 
sidering the condition of the couutry, last fall it would have 
been worth $10.00 to $12.00 per acre, perhaps more ; it was 
a good place and pretty fair land. 

Wa. M. Brown testified that sometime in January, 1864, 
defendant borrowed $2,000.00 from him, as he stated, for the 
purpose of paying complainant. 

HENRY PENN testified that complainant requested him to 
tell defendant, if he did not pay his notes he would sue him, 
sometime in the latter part of 1863 or first of 1864; that he 
so informed defendant, and defendant said that he would pay 
him, and started to Americus the next day; complainant 
lived on the road to Americus. 

Witur1aM M. Burr testified that he was one of the admin- 
istrators of E. C. Butt, deceased, and that Solomon Wall 
came to him about 15th or 21st February, and proposed to 
pay a debt which himself as principal and complainant as 
security, owed said estate; witness agreed to take the money 
at first, but upon seeing Mr. Crawford, he refused to take it, 
(it was Confederate money) unless Wall would lose one-third 
which Wall refused to do; witness took Confederate money 
a few days before that time, (about $5,000.00,) from a Mr. 
Montfort, and would have taken it from Wall had he offered 
it a few days sooner; witness knew the lands, and thought 
them now worth only $7.00 per acre, owing to the condition 
of the country; by agreement with Amanda M. Butt, his co- 
administratrix, witness had the exclusive management of 
E. C. Butt’s estate under the direction of Blanford & Craw- 
ford, Attorneys at Law. 

Defendant also produced and read in evidence, the three 
promissory notes of same date with said deed, for $1,333.33 
due January 1st, 1863, for $3,333.33 due 1st January, 1863, 
and for $3,333.33 due 1st January, 1864, which he claimed 
to have paid off. 
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The Court charged the jury that it was for them to find 
whether or not this was a case where the consideration should 
be scaled down, in order to do equity between the parties ; 
that if they should find that false representations were made 
by Wall to McCrary touching the condition of the mills, 
and that the defendant acted on such in the purchase, then 
whatever it reasonably cost MeCrary to put the mills in the 
condition represented, would be the measure of damages for 
such false representations, (this principle of law was conced- 
ed in the argument of the case, says the Judge); that it was 
the province of the jury, under the ordinance of the Conven- 
tion and the evidence given in upon this trial, to adjust the 
equities of these parties and render a verdict upon principles 
of equity ; that in rendering a verdict between these parties 
upon principles of equity, both sides admit that the value of 
the land in present currency, would be the proper criterion by 
which to make an equitable adjustment of this controversy ; 
that after deducting the amount of purchase-money paid 
complainant by defendant, they would determine what the 
land was worth in present currency, and the amount of un- 
paid purchase-money together with interest, would be the 
amount of the verdict ; that it was admitted in the argument 
that defendant was to pay complainant for the lands and 
mills in Confederate money, and complainant admitting that 
a large part of the purchase-money has been paid, has filed 
his bill to recover something over $6,000.00, which he avers 
is due to him from defendant, that defendant admits his liabil- 
ity to pay the $2,000.00 note, but contends that the $4,000.00 
paid to complainant in January, 1864, was an absolute and 
not a conditional payment; that this was the great question 
in this case, and if at the time the money was paid, complain- 
ant received it under an agreement that defendant was to 
retake it if complainant could not use it to pay certain debts 
whereon he was security for Solomon Wall, and the proof 
shows that he could not pay those debts with the money, and 
in a reasonable time he gave defendant notice of this and sent 
him word to come and get the money, and defendant said he 
would do so, then complainant would be entitled to recover 
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the $4,000.00 ; but if the jury should find the evidence to 
be as contended for by defendant’s counsel, that defendant was 
only to take back the Confederate money or make it good in 
the event it was worthless, and complainant has not proved it 
was worthless, complainant was not entitled to recover. 

The decree was that complainant recover $2,000.00 with 
interest from the 1st January, 1862, with costs; that this bea 
lien of said lands, that they be sold and proceeds applied to pay 
said sum, and if proceeds thereof were not sufficient therefor, 
complainant should recover the balance out of other property 
of defendant. The assignment of error is that the said charge 
was erroneous generally. 


B. Hitt, BLanrorp & MILLER, solicitors for plaintiff in 
error. 


B. B. HarTEEN, solicitor for defendant in error. 
Harris, J. 


1. There is a difficulty that this Court has to encounter 
very often, of passing upon the credibility of witnesses indi- 
rectly, who are utterly unknown to us, who are not sworn 
and examined in our presence,—which we feel very sensibly, 
and which furnishes generally the reasons for acquiescence in 
verdicts, especially when new trials are moved and refused by 
the presiding Judge. But cases sometimes come up which 
forbid that our practice should be unalterable—not to be 
modified. In this case all are paper witnesses. Three swear 
distinctly that the Confederate notes paid by McCrary were 
taken conditionally, not absolutely—that is, if old Mr. Wall 
could use these notes in payment of debts due by him—old 
man Wall being one of the three witnesses—and by them all 
circumstances attending the transaction are narrated. This 
body of testimony is really opposed only by the oath of 
McCrary in a general denial. If ever a verdict was rendered 
against the weight of testimony, this is the case. There 
must be a new trial on this ground. And whilst we award 
a new trial on the ground stated, we deem it proper to say 
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we are neither satisfied with the instructions of the Court, 
nor the manner of submitting them to the jury. 

2. We find nothing in the record to authorize that portion 
of the charge in reference to false representations by Wall as 
to the mills, and the measure of damages in such case. There 
are other portions which do not accord with our ideas, in the 
mode of submission pursued, which we forbear to remark 
upon, as the case goes back for a re-hearing; and if it should 
be returned here again, it will come back unembarrassed by 
admissions said to have been made by counsel in the progress 
of the trial, which counsel here assert were misapprehensions 
of what they said. 

New trial ordered. 





JoHNn H. ELDER, plaintiff in error, vs. ABSALOM OGLETREE, 
executor of JosHUA ELDER, deceased, defendant in error. 


Nore.—WakneEr, C. J., did not preside in this case. 


Opinions of witnesses, other than subscribing witnesses to a will, unless 
in questions of sanity or insanity or those involving the admissibility 
of experts, are inadmissible as testimony. 


If an ambiguity exists in a will made during the war, by the use of the 
word ‘‘dollars,’’ and testimony has been admitted to show that, at the 
time of making the will, the currency where the testator lived consisted 
of Confederate Treasury notes, the value of such currency, as compared 
with gold, at the time of making the will, should be allowed to be 
proven, so as to enable the* jury to collect the intention of the testator 
and render their verdict accordingly. 


Assumpsit. Motion for new trial. Decided by Judge 
SPEER, Spalding Superior Court, February Term, 1867. 


In August, 1863, Josuua ELDER, in said county, made 
and executed his last will and testament. 

His bequests were as follows: Item Ist. Henry, Susan, 
Abbey and her two children, (slaves,) to his wife during life, 
and at her death, Henry to go to his daughter, Mary E. 
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Starr, and the heirs of her body, and Abbey and her children 
and their increase to his son Samuel. 

2d. To said Samuel, George (slave), and one hundred acres 
of land described by metes and bounds. ; 

3d. To James, his son, four slaves—Jane, Ciller and her 
two children—and a parcel of land described by metes and 
bounds. 

4th. To his daughter, Nancy E. Hindsman, and the heirs 
of her body, Harriet, Anthony and Jordan, (slaves). 

5th. To his daughter, Martha A. Molair, and the heirs of 
her body, certain lands therein described, and Tena, Malinda, 
Sherwood, Jack and Nathan, (slaves,) “by paying back 
$500.00 to the estate.” 

6th. To David P. Elder, Amanda, America, Emanuel, 
Abe, Mary, Harriet and Calvin, (slaves,) with their increase. 

7th. To his son, John H. Elder, a parcel of land described 
therein ; “also six negroes, Caroline and her children, Jerry, 
Wood, David, and little Tiner, with all their increase, he 
paying back $500.00 to the estate.” 

8th. To his wife the remaining lands during life ; remain- 
der to James, upon condition that he take care of his mother 
during her life; also furniture and various articles of per- 
sonalty to be used by his wife while living, and at her death 
to be sold, and proceeds equally divided amongst “the 
children.” 

9th. The remnant of his property to be sold, and proceeds, 
after reserving $150.00 to build a rock wall at the grave- 
yard where he wished to be buried, to be equally divided 
between the children of Elizabeth R. Starr. 

10th. All the money and notes of testator to be divided 
betweén the children last aforesaid as they arrive at age. 
John H. Elder appointed guardian for Benjamin M. Starr 
and Martha E. Starr. 

11th. To his grand-son, Joshua H. Starr, $300.00, and to 
his grand-daughter, Martha E. Manly, $500.00 at his death. 

12th. To James Coleman, Sr., to live on and cultivate the 
land on which he now lives and which he now cultivates as 
long as he wishes; and when he dies or abandons the same, 
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then the land to belong to the testator’s son, James R. Elder, 
13th. Absalom Ogletree and Robert B. Anderson are 
nominated as executors. 

Joshua Elder died, and Ogletree became his executor. As 
such executor Ogletree sued John H. Elder, alleging that, on 
the first day of January, 1865, said John H. being one of 
the legatees under said will, and having by said will be- 
queathed to him land worth $2,000.00, which is more of his 
estate than testator intended for said John H.; said John H, 
elected and desired to possess the said land and pay the 
$500.00 (which by the 7th Item of the will is made a charge 
upon it,) and then and there demanded of said executor and 
recovered possession of said land under said clause of the 
will, whereby said John H. became liable to pay said executor 
said $500.00, ete. 

The defendant plead non assumpsit, and that said will was 
made during the late war, when Confederate Treasury notes 
was the only circulating medium, and testator, in charging 
said legacy with the payment of said $500.00, meant and 
intended that the same should be paid in said currency, 
which was then greatly depreciated, and plaintiff should not 
have more than the specie value of said $500.00 in such curren- 
ey: and further, that testator having intended this $500.00 to 
be paid only in said currency, and said currency having ceased 
to be a circulating medium, there should be no recovery. 

At the trial, after the will had been read in evidence, the 
plaintiff examined as a witness R. B. ANDREWs. Andrews 
testified that he knew the land mentioned in said 7th Item ; 
that defendant took possession of it soon after testator’s death, 
and had had it ever since; that defendant rented part of 
said land from the executor, and another part of it was 
rented to another person in 1864, and in 1865 defendant 
rented said land to freedmen; (witness did not know how 
defendant held the land;) that defendant also hired the 
negroes given him in 1864 from the executor ; that there was 
no distribution of the property under the will, and the land 
is worth about $5.00 or $6.00 per acre, and there are probably 
about one hundred and forty acres of the land; that the 
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oldest field was rented at $9.00 per acre in 1864, in Confed- 
erate money; that since the war, the land would not have 
rented for more than half what it rented for before; that 
Confederate money was generally in circulation when the 
will was made; that witness wrote the will; that testator 
died 28th August, 1863; that all the legatees got possession 
of the land and negroes given to them; that there was a 


contest about the will, and the executor hired out the negroes 


and rented the land for one year to the legatees; after that 
year (1864), they took charge of them in 1865 as their own, 
and exercised acts of ownership over them till the negroes 
were set free, but that he did not know under what kind of 
an agreement they took and held them. 

Plaintiff proposed to prove by this witness the instructions 
and directions of testator to him at the time of making the 
will. This was objected to, because, as it was said, there was 
no such ambiguity in the will as could be explained by parol 
testimony, and because testator’s sayings could not bind de- 
fendant, as he accepted the legacy, if at all, under the written 
will. 

The Court said he would admit the evidence, as defendant 
had proved that Confederate money was in general circulation 
when the will was executed. 

The witness then testified that in giving directions about 
drafting the will, testator said nothing about what kind of 
currency was to pay this charge of $500.00; that testator 
said that he had intended to give Mrs. Elizabeth Starr’s 
children $500.00, but as it was uncertain what the money 
would be worth, as everything was so uncertain, that he 
would give them what his perishable property sold for, less 
said $150.00; that testator always meant what he said, and said 
what he meant ; when he said a dollar he meant a dollar: it 
is therefore my opinion that it was his intention that this 
charge should be paid in good money. Upon cross-examina- 
tion, defendant, it being shown that Confederate money was 
the currency when the will was made, proposed to prove its 
value at that time. Plaintiff objected, and the Court sus- 
tained the objection, remarking that if defendant could prove 
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that testator intended that the charge of $500.00 should be 
paid in such currency, then he would admit the evidence, 

Plaintiff then examined Joun H. Starr, who testified that 
the said land was worth $6.00 or $7.00 per acre; that John 
H. Elder had the negroes given him from the executor for 
the year 1864, and rented the lands and kept possession of 
the negroes and land after 1864, then gave them up to the 
legatees; that John H. exercised acts of ownership over 
them, but under what agreement with the executor, witness 
did not know. In 1865, John H. Elder hired one of the 
negroes to Manly, and exercised acts of ownership over the 
land ; that witness caveated the said will, and afterwards 
settled with the executor; that the executor gave up the 
property to the legatees 1st January, 1865, (witness was not 
present at the delivery,) under what agreement witness did 
not know, but from that time the legatees controlled the 
negroes as their own; that said will was not finally set up 
till November, 1865. 

The verdict was for $500.00, with interest and costs. 

Defendant moved for a new trial on the following grounds: 

Ist. Because the declaration states that in consideration 
that defendant would and did accept voluntarily a legacy 
under said will, it being a tract of land, defendant undertook 
and promised, ete., when the proof showed that the consid- 
eration mentioned was a tract of land and six slaves, and 
there was no allegation or proof that said negroes were ever 
turned over as a legacy under said will. 

2d. Because the Court erred in not allowing proof of the 
value of Confederate money. 

3d. Because the Court charged that if the jury, from the 
evidence, believed that the defendant had elected to take the 
legacy under the will, and it had been paid and turned over 
to the defendant under the will as a legacy, then defendant 
was bound by his election, and the plaintiff might recover; 
and the jury, without evidence, and contrary to the charge of 
the Court, found said verdict. 

4th. Because the Court erred in holding and in charging 
the jury that the facts and statements of the will of Joshua 
Elder constituted a case of election. 
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5th. Because the Court erred in permitting the plaintiff to 
prove what the testator said to the writer of his will as to 
testator’s instruction as to what kind of money defendant 
should pay under his election, and holding that defendant 
was bound by the intention thus expressed, whether this 
intention appeared in the will or not, the Court holding that 
the will contained such an ambiguity as would allow parol 
testimony, to explain such ambiguity between plaintiff and 
defendant in this case. 

6th. Because the jury found a verdict against the defend- 
ant contrary to the evidence in the case, contrary to the 
charge of the Court, and without any allegation in the decla- 
ration to authorise such verdict or testimony to sustain it. 

7th. Because the Court erred in giving his opinion as to 
the testimony of R. B, Andrews, as to what he proved, to- 
wit: the Court said the testimony of the witness (to the 
effect that testator in giving instructions to the prothonatory, 
said he had intended giving Elizabeth Starr’s children 
$500.00, but everything was so uncertain, and the money de- 
clining in value, he had concluded to give them what the 
personal property sold for), proved anything else than that 
he intended this charge to be paid in Confederate money ; 
and again refused to permit the defendant to prove the value 
of Confederate money. (The Court says this remark was not 
addressed to the jury, but to counsel, in giving to them a 
reason for rejecting the evidence.) 

8th. Because the Court erred in stating in presence of the 
jury that this will contained a latent ambiguity, and that 
therefore he would hear parol testimony to explain it. (The 
Judge certifies that he held it contained such ambiguity, upon 
the motion of defendant’s attorneys to allow such testimony, 
they contending that it contained such ambiguity, from the 
condition of the country and currency when the will was 
made.) 

9th. Because the Court erred in refusing to allow defendant 
to prove the value of Confederate money after the plaintiff 
had closed his case. 








70 SUPREME COURT OF GEORGIA. 
Elder vs. Ogletree, Ex’r, &c. 








The record does not show what was the charge of the 
Court, nor is there any certificate, otherwisethan as atoresaid, 
that the statements in the motion for new trial are true. The 
Court refused a new trial, and this refusal (on said grounds) 
is assigned as error. 


Boynton & DIsMUKE, ot a 
N. W. Hammonp & Son, \ Attorneys for plaintiff in error, 


PEEPLES & STEWART, attorneys for defendant in error. 


Harris, J. 


The ordinance of the Convention, in November, 1865, 
applies in terms to contracts unexecuted (within two named 
periods) and were it to be strictly construed, no evidence 
whatever touching wills and other transactions, which do not 
technically fall within the denomination of contracts, as to 
currency, its value &c., could be admitted. Its spirit 
and intention was to include all transactions involving 
money or its representative, and to ascertain the truth of 
every agreement or design. And hence, as the defendant 
below was allowed to prove that, at the time of the making 
of the will, Confederate treasury notes was the prevailing 
currency, we think that the Judge erred in not permitting 
their value in market at the residence of testator to be given 
in testimony. 

It is palpable, in considering closely the ordinance, that 
the Convention must have deemed the expression “dollars” in 
notes, accounts, etc., to be ambiguous in meaning, as carrying 
a doubt along with it asto what was meant, currency or gold and 
silver, or they would not have permitted the wide range they 
have in trying to arrive at the truth of every transaction at 
the time of it, and what was intended. We would not be 
understood as saying that because a depreciated currency had 
supplanted a better one, the worst was meant. Far, very far 
from it. We leave this to be settled upon testimony, positive 
or circumstantial, by the Jury. The many clauses of the will, 
the various sums of money to be paid to legatees so as to ad- 
just and equalize their shares, (it being the general presump- 
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tion that such is the wish of every parent, unless the con- 
trary is distinctly exhibited) furnish means from which an 
intelligent jury can collect, with pretty great certainty, what 
the testator meant, whether he meant gold or currency. 

There was error in suffering Mr. R. B. Andrews, who was 
not a subscribing witness to the will,.to give his opinion as 
to what testator meant. The fact thathe was the amanuensis 
in drafting the will, does not, under the rules of evidence 
now existing, sanction his giving his opinion; he can. testify 
as to facts only. 

Judgment reversed. 





Ws. Newsom, guardian, ad litem, of CELINA E. Ramsey, 
vs. JESSE TUCKER, executor of BENJAMIN RAMSEY, de- 
ceased, defendant in error. 


Whilst the recognition, by the State of Georgia, of the abolition of slavery 
in its borders, may have been destructive of legacies of that species of 
property, as also of the general testamentary scheme of a testator, such 
facts furnish no sufficient grounds of caveat to the probate of a will. 


Probate in solemn form. Emancipation. Decided by 
Judge Vason. Lee Superior Court, April Term, 1867. 


Onthe eighth day of January, 1865, in Lee county, Georgia, 
BENJAMIN RAMSEY, made and executed, in the presence of 
three witnesses, the following as his last will and testament: 

* * * * * * ‘Trem Ist. I give and bequeath to 
my daughters, Mrs. Penelope Carrol and Mrs. Martha Free- 
man, lot of land (No. 143) number one hundred and forty- 
three, in the (2d) second district of said county, to be equally 
partitioned off and the half falling to each, I give and be- 
queath to them for and during their natural lives, and attheir 
death to such child or children as they may leave living at 
their death, and in no event to be subject to the debts, con- 
tracts or liabilities of any husband they may have. 

IreM 2p. I give and bequeath to my son, Henry C. 
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Ramsey, lot of land number one hundred and forty-seven, 
(147) in the (2d) second district of said county, together with 
all the improvements on the same, and negro boy Elick, about 
eleven years old, to have and hold them during his natural 
life, and at his death to such child or children as he may haye 
living at his death, or may be born within the usual period 
of gestation thereafter, but in no event to be subject to his 
debts, contracts or liabilities. I further give and bequeath to 
him in fee simple my calico-colored horse, Celam, one bed 
and furniture, my small yoke of oxen and cart, one cow and 
calf and one sow and pigs. 

Item 3p. I give and bequeath to my daughter, Rebecca 
A. Ramsey, lot of land number one hundred and forty-eight, 
(148) in the (2d) second district of said county, and negro girl 
Jaqueline, about eleven years of age, for and during the 
natural life of my said daughter, and at her death to such 
child or children as she may have living, and said land and 
negro in no event to be subject to the debts, contracts or lia- 
bilities of my said daughter, or any husband she may have. 
I further give to my said daughter, in fee simple, two cows 
and calves, one bed and furniture, and one sow and pigs. And 
I further will and desire that, my said daughter, as long as 
she remains single, be allowed to remain and live in the house 
where I now live. It is further my will and desire, and I 
hereby bequeath, with the lot of land herein given to my 
said daughter, all the improvements on the same, including 
gin-house and screw, and the sugar-mill and boiler, but my 
son Henry is to have the use of them as long as my said 
daughter lives in the house with him. 

Irem 41TH. It is my will and desire that all of my other 
negroes, not herein otherwise disposed of, be equally divided, 
share and share alike between my daughters, Penelope Carrol, 
Martha Freeman, Rebecca A. Ramsey, and my son Henry C. 


Ramsey, and my grand-daughter, Celina Elizabeth Ramsey, 


daughter of my son, Benjamin Ramsey, the share falling 
to each of them, for and during their lives, and at their death 
to such child or children as they may have living at their 
* death, and in no event to be subject to their debts, contracts, 
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or liabilities, or the debts, contracts or liabilities of any hus- 
pand they may have; and should my said grand-daughter 
die, without leaving child or children surviving her, then I 
desire her said share of negro property to be equally divided 
between my said children or their representatives, and I hereby 
appoint my friend, Jesse Tucker, of said county, trustee for 
my said children and grand-child. 

Irem 3p. I desire my executor, hereinafter appointed, to 
sell all my other property not otherwise disposed of by this 
will, at such time, after my death and under such circum- 
stances, either privately or publicly, as may in his judgment 
be deemed best, and with the proceeds pay my just debts and 
the balance after the payment of my debts, I wish equally 
divided between my daughters, Mrs. Penelope Carrol and Mrs. 
Martha Freeman, provided said balance does not exceed two 
thousand dollars, and in the event it does, I desire the said 
excess to be equally (divided) between my daughters, Penelope 
Carrol, Martha Freeman, Rebecca A. Ramsey and my son, 
Henry C. Ramsey. My object in giving my two daughters 
Mrs. Carrol and Mrs. Freeman, the two thousand dollars in 
the event of there being that much, is to make them up the 
difference in the land, as nearly as I can. If, in the opinion 
of my executor, it shall be thought best to postpone a sale of 
my other property herein mentioned, he shall keep up my 
plantation until such sale, and not pay off the legacies or give 
off the property until after the sale. I desire such money as 
I may have on hand at my death, and such as may be col- 
lected from debts due me, to be put with the proceeds of the 
sale of the aforesaid property, and disposed of as the same is 
herein, in this item, directed to be. 

Irem 6TH. I nominate and appoint my friend Jesse Tucker, 
of said county, my executor to this will.” 

Upon application to prove this will in solemn form made 
by the executor, a caveat was filed by William Newsom, duly 
appointed guardian, ad litem, of said grand-daughter, Celina 
E. Ramsey. 

The objections to the probate were: 

1st. Because said pretended will was revoked, for the reason 
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that said pretended will constitutes one testamentary scheme, 
showing that it was the intention of said pretended testator, 
to divide his estate between his heirs-at-law, of whom there 
were five, Mrs. Carrol, Mrs. Freeman, Rebecca and Henry 
Ramsey, and his grand-child, Celina E. Ramsey, minor child 
of his son, Benjamin H. Ramsey, deceased, but that after the 
execution of said pretended will, and before the death of 
testator, such a change took place in the condition and situa- 
tion of his estate that the 4th item of said pretended will, at 
and before his death, was inoperative and void, so that testa- 
tor’s scheme, disclosed by said pretended will was defeated and 
said will revoked, as it could not be presumed that said testa- 
tor intended the other portions of said will to take effect, 
thereby disinheriting caveator’s ward, in violation of his in- 
tention, expressed in said pretended will. 

2p. Because said pretended will is void, for the reason that 
the 4th item of said pretended will conveying slaves, was at 
the time of testator’s death illegal, and the said pretended 
will so constitutes, one testamentary scheme, that the remain- 
ing portions thereof cannot give effect to the testator’s inten- 
tions, but on the contrary would violate his intention as dis- 
closed by said pretended will, by disinheriting caveator’s ward 
and one of his heirs-at-law. 

3D. Because said pretended will is void for the reason that 
the whole of said will constitutes and discloses one testamen- 
tary scheme, the testator dividing his estate, consisting of 
lands, negro slaves, and other property, among all his heirs- 
at-law, showing that at the making thereof and at his death 
he believed he owned all the property conveyed by said will 
and intended to be conveyed thereby, and that the same 
would take effect and be beneficial to all the objects of his 
bounty as disclosed therein, whereas he was mistaken as to 
the kinds of property he owned and the value thereof and 
had no property, of any value whatever, in the negro slaves 
bequeathed by the 4th item of said pretended will, so that by 
reason of such mistake, his testamentary scheme as disclosed 
by said pretended will was destroyed, and said pretended will 
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is a violation of testator’s intention and a fraud upon the 
rights of caveator’s ward. 

It was on the appeal by consent, and was by consent sub- 
mitted to the Judge without a jury. Caveator waived the 
examination of more than one of the attesting witnesses. 

The witness examined testified that he saw testator sign, 
seal, declare and publish the paper (aforesaid) as his last will 
and testament, that witness John H. Pope and Charles H. 
Conners signed the same as witnesses by request of testator, 
and in his and each other’s presence ; that at that time testa- 
tor was of sound and disposing mind and memory ; that at 
the time of its execution, testator owned three lots of land 
which composed his plantation in the 2d district of said 
county, containing about six hundred acres, twenty negro 
slaves and other personal property ; that the land was then 
(when the will was executed) worth $35 per acre in Confeder- 
ate currency, and said slaves worth on an average $2,000 or 

2,500 in said currency and his other personal property was 
worth $6,000 or $7,000in said currency ; that after the close 
ot the war, and now said land was and is worth $10 per acre 
in greenbacks, and all other personal property of testator 
(besides the slaves who were now free) was and is worth 
$1,800; that testator died in November, 1865, during the 
session of the Convention of the State of Georgia, at Milledge- 
ville; that the legatees named in said willare all of the heirs- 
at-law of said testator. 

Propounder then read in evidence the will, and the testi- 
mony was closed. 

The Court admitted the will to probate in solemn form. 
Caveator assigns this as error. 


F. H. WEst, attorney for plaintiff in error. 
Wricut & WARREN, attorneys for defendant in error. 
Harris, J. 


When the will of Bensamin RAMSEY, made in January, 
1865, was presented for probate before the ordinary, a caveat 
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was filed by the plaintiff in error, chiefly on the ground “ that 
the will constituted one testamentary scheme, and that that 
scheme had been defeated by what subsequently occurred, to- 
wit: the emancipation of the slaves, by the recognition of 
the State.” 

Upon this the Ordinary was asked to refuse the probate of 
this will. 

However unequal the legacies may have been made by the 
recognition in the State Constitution of the emancipation of 
slavery produced by the recent war, it is to us very clear that 
the Court of Ordinary has no jurisdiction over such a ques- 
tion. Its jurisdiction is limited by law to the making and 
execution of the will, and beyond the matters connected 
therewith it hasno authority to go. The “caveat” was not 
decided by the Ordinary. An, appeal by consent was taken 
to the Superior Court, and by Judge Vason the Ordinary 
was required to admit the will to probate. 

We affirm the judgment. 





Tuomas W. Hower and Fartey B. Apaqs, plaintiffs 
. &,- 
in error, vs. JOSEPH A. L. LEE, defendant in error. 


Nore. Warvyer, C. J. did not preside in this case. 


It is the well settled rule of the Supreme Court not to reverse a refusal 
to dissolve an injunction, upon the coming in of the answers of the defen- 
dants, unless it is made clearly to appear that the discretion of the court 
was improperly exercised in retaining the injunction. 


Motion to dissolve injunction. Decided by Judge Wor- 
RILL. Superior Court of Muscogee County. November 
Term, 1866. 


Farley B. Adams brought an action of ejectment, return- 
able to the November Term, 1858, of said Court, on the 
several demises of Thomas W. Howell and Farley B. Adams, 
against the defendant in error as tenant in possession, for the 
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recovery of lot number two hundred and sixty and all of lot 
number two hundred and fifty, (except ninety-two acres on the 
east side of it) in the tenth district of said county, and for 
mesne profits. 

On the trial before the petit jury, said plaintiff introduced 
in evidence, a deed for the said premises from William B. 
Tinsley, (dated prior to the deed to defendant in error, here- 
inafter mentioned,) to Thomas W. Howell, and a deed from 
Howell to said plaintiff Adams. The defenses, of fraud and 
combination between Howell and Adams hereafter set forth, 
failed, and the plaintiff in ejectment recovered the premises 
in dispute and dollars for mesne profits. Thereupon 
the defendant Lee appealed. 

Lee then filed this bill, praying discovery, the cancellation 
of said deed from Tinsley to Howell, and injunction against 
said action of ejectment. 

In said bill Lee alleged that on 16th February, 1856, he 
purchased said land from William B. Tinsley aforesaid, then 
of said county, but now of Russell County, Alabama, who 
was then and for many years before had been, in possession 
of it, claiming and holding title to the same, for which he 
then and there paid said Tinsley the price agreed on between 
them. As an exhibit, he attached to his bill a deed made in 
said County of Muscogee, of that date, for said land from 
Tinsley to himself. The consideration expressed in said deed 
is $1,000.00. It purports to have been executed in presence 
of J. J. Rockmore and B. H. Davis, and afterwards, to-wit, 
on the 21st July, 1856, probated by Rockmore before “ F. B. 
Adams, J. P.” in said county. It was in the usual form of 
fee simple warranty deeds. 

Complainant alleges that he immediately took possession 
of said land, and has held it as his own ever since under said 
deed. He recites the facts of the ejectment case aforesaid. He 
further states that the deed from Howell to Adams was made 
and dated long after his said purchase, and during his posses- 
sion of the same, and by a combination between Howell and 
Adams to defraud him; that Tinsley was and had been for 
several years in possession of said land and certain slaves and 
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other personalty, claiming them as his own; that Tinsley was 
a weak-minded man, ignorant, easily duped and imposed 
upon by any one whom he counted as his friend ; that How- 
ell was the executor of Tinsley’s father, and possessed Tins- 
ley’s confidence ; that Howell or said Adams, or others at his 
or their instigation, as he was informed, induced Tinsley to 
believe that a warrant had been issued or was about to be 
issued against him for a crime, the punishment for which 
would be imprisonment in the penitentiary, and his property 
would be sacrificed ; that thus was he so alarmed that he hid 
himself for several days, and at a fit time for the purpose, 
Howell came and represented to him that the only way for 
him to save his property, was to convey it to Howell, taking 
Howell’s notes therefor, then Howell would settle the diffi- 
culty and re-convey to him the property ; that Tinsley under 
said fear, made the conveyance of the said land and of all his 
personalty, even down to the chickens in his yard, and took 
therefor Howell’s note for $6,000.00, due twenty-one years 
after date, and induced Tinsley to believe that to guard and 
protect said property, it was necessary that he, Howell, should 
move upon the land. 

Complainant avers that thus Howell took possession, when 
there was no such warrant, but only a report circulated by 
Howell for said purpose; that some of complainant’s friends 
having learned the facts, became indignant and declared their 
purpose to protect him; and thereupon said Howell, having 
been in possession only a few days, took back his notes from 
Tinsley, induced Tinsley to believe he would deliver or des- 
troy said deed, and moved off the land back to his home ; 
that Tinsley remained in possession during said time; that 
complainant purchased of Tinsley without knowledge of any 
claim of any kind by Howell; that Howell knew of his pur- 
chase and lived neighbor to him for several years, and made 
no claim to said land within complainant’s recollection. It 
is alleged that Howell was insolvent; said Adams knew said 
insolvency ; he knew Tinsley was weak-minded as aforesaid ; 
he was the justice of the peace who witnessed the deed; he 
was cognizant of the fraud by Howell from the beginning ; 
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he knew Tinsley was alarmed, and he was told or otherwise 
learned at the time of making said deed and afterwards, that 
it was a sham, or to cover this property from a danger which 
did not exist; he knew that only said note was the considera- 
tion; he knew that Tinsley had never been out of possession 
of the land, but lived on it till complainant bought him out, 
and then gave to complainant actual possession ; he knew all 
the facts and circumstances of said trade by Howell and Tins- 
ley ; that Tinsley sued for the only negro which Howell took 
away, and Howell settled the case; and yet knowing that 
Howell was about to leave the State, and being his intimate 
friend, for no consideration or a nominal one, he procured 
said deed from said Howell to said land; this was done after 
said Adams had tried to sell to complainant Howell’s claim, 
and after complainant had told him distinctly that Howell’s 
claim was fraudulent and he would pay nothing for it. 

The bill was sanctioned and injunction issued. Adams 
was served, Howell not found. Adams filed his answer. In 
it he answers that Tinsley was in possession of said land up 
to Ist June, 1853, claiming it as his own; about this time, as he 
is informed, Tinsley moved off the land and Howell moved 
into the dwelling house and took possession of said land, 
claiming it as his own. Subsequently Howell moved off and 
Tinsley again took possession, as he is informed and believes, 
under the agreement made at the time of said conveyance by 
Tinsley to Howell, which agreement allowed Tinsley to live 
there but not as the owner. Complainant’s purchase as stated, 
is admitted. It is averred that the consideration of said deed 
was land in the up-country which cost complainant about 
four hundred dollars; that one Anderson was then in posses- 
sion, Lee succeeded him, and some free negroes succeeded Lee 
as his tenants. The recitals of the action of ejectment are 
admitted. The deed from Tinsley to Howell was dated 1st 
June, 1853, and recorded 4th July, 1853; and the deed from 
Howell to Adams was dated in 1858, after complainant’s pur- 
chase. He answers that “Tinsley is not a man of first-rate 
education; he can read and write, and when compared with 
some men, would be considered a man of small acquirements; 
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he was not, at the time of the trade with Howell, a weak- 
minded man, and in the management of property and money 
and in trading, showed considerable shrewdness, and could 
not be usually duped or imposed upon by any one;” Hoy- 
ell was Tinsley’s intimate friend and his father’s executor, 
but whether Howell had his confidence, he has not knowl- 
edge or belief. He denies that he ever did in any way 
frighten said Tinsley by the matters charged, as to the warrant 
etc., and does not believe that Howell did, or that Tinsley 
made the deed under such influence or circumstances as 
charged, or under a promise by Howell to re-convey to him, 
It is admitted that the purchase was of the comprehensive 
character described, and was, as he is informed and _ believes, 
in consideration of two hundred dollars cash and Howell’s 
twelve notes for five hundred dollars, one to be due each year 
for twelve years after said trade, and that Howell took posses- 
sion of the negroes and other personalty, and was in exclusive 
possession of said land four or five weeks, not fraudulently 
but in good faith. He answers that during part of this time 
Tinsley had left the plantation and was staying with his sis- 
ter; that he, respondent, was not present at the agreeement, 
but he believes there was some arrangement and partial can- 
cellation of said trade, but not as complainant alleged ; he is 
informed and believes that the deed was not to be delivered 
up, but that Tinsley was to have back all the personalty ex- 
cept one negro, and to have the privilege of living on the 
land, and that complainant knew all this at the date of his 
purchase. He did offer to sell Howell’s title to Lee at one 
time, but Lee said it had been offered to him before, and that 
he would not purchase said title. His deed was not without 
consideration, but he paid Howell some money, a mule and a 
debt of three or four hundred dollars which he held against 
Howell; this was not full value, but that was because it was 
burdened with the lien of a judgment against Howell for 
about five hundred dollars. 
He denies any knowledge of any fraud or improper induce- 
ments for said deed; witnessed it as a justice without any 
suspicion of fraud; and denies that Howell surrendered the 
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negro sued for, but believes that the negro was sold and five 
hundred dollars paid to Tinsley, and three hundred to How- 
ell on compromise. He admits Howell’s insolvency ; that he, 
when Howell was about to leave the State, tried to sell the 
title to Lee in order to collect a debt, and so told Lee; but 
did not offer to take one hundred dollars or other sum, but 
Lee said he would not give a damned dollar for Howell’s 
title, and it was after this that he purchased from Howell. 

The answer of Thomas W. Howell alleged that he went 
into possession of said land for a valuable consideration, and 
in good faith took possession, and after six or seven weeks, 
under a new trade, moved out and left Tinsley in possession, 
upon condition that Tinsley was to remain on the land 
and have the usufruct as long as he lived; and if Tinsley 
left it at any time he was to forfeit his said right; that he 
bought it with no intended fraud, but took it upon the terms 
stated in Adams’ answer (which was Tinsley’s own proposi- 
tion), promising, in addition thereto, to furnish Tinsley with 
board, washing, mending, &c., which was to be in lieu of in- 
terest on said debt. About six or seven weeks after that, 
Tinsley bought back all the property, taking the land on the 
terms aforesaid. 

He answered that before he moved into said land he gave 
a mortgage securing conditionally to Tinsley all of the prop- 
erty therein contained, which conditions were that if at any 
time he failed to pay his regular installments to Tinsley, the 
trade was to be of no effect, and he was to lose all past pay- 
ments and forfeit possession of the property. Adams knew 
nothing of the trade till next morning, when Howell (and 
Wm. B. Weed for a witness) went to have the papers signed ; 
then and there the papers were read over to Tinsley and to 
the said Weed and Adams, and Tinsley said he was satisfied 
with the trade and delivered tle deed. Howell was then 
going to Columbus, and said he would get his deed recorded, 
and Tinsley wished him to take the mortgage and have it re- 
corded also; and Howell declined, saying, You had better 
attend to that yourself. Upon Howell’s return from Colum- 
bus, Tinsley was highly elated with his trade, saying, “ Now, 
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by God, I will go where I please.” Tinsley was not a weak 
minded person, nor is he aware he was so considered in the 
neighborhood, but a tolerably shrewd man, especially where 
money was concerned. After the trade had been made and 
the papers exchanged, he heard that there was a difficulty 
between Adams and Tinsley, because Tinsley had sworn to a 
lie, thereby involving Adams in a debt in which he was se- 
curity ; that the first direct information he had of this was 
by an offer of five hundred dollars to him by Tinsley if he 
would effect a reconciliation between Adams and Tinsley ; he 
saw Adams, and Adams said if Tinsléy would never speak to 
him he would pass and repass with him. He is informed 
and believes that Lee swapt lands in Fayette County with 
one Larkin Tinsley for the lands in Muscogee; that about 
the time Tinsley moved off, one James Anderson went into 
possession under this arrangement. Anderson came to re- 
spondent and said Lee wished to lease him the land for five 
years, but that he knew Lee’s title was defective, and that if 
respondent would consent he would go on said lands and 
build ; it was agreeable, and Anderson went into possession 
as respondent’s tenant. Subsequently, some free negroes 
went into possession, who are believed to be tenants of Lee. 

Afterwards respondent was about to go West, was in debt 
to Adams and others, and proposed to sell to him because 
Adams was contiguous to it, and respondent supposed he 
would purchase it for that reason. Respondent told Adams 
he would sell the land low, as he was in debt to him, and 
would take a mule or a horse if he would pay two executions 
which were against him. Adams said he would see com- 
plainant and offer him the land, and he believes he did, and 
that complainant said “he would not give a d—d dollar for 
Howell’s title!” Respondent was nearly a year trying to 
effect a trade with Adams, and was meanwhile informed that 
Lee said that respondent was so poor that he could not enter a 
suit for the land, and he would hold it by Statute of Limita- 
tions. Respondent says he made the deed to Adams for a 
consideration satisfactory to himself. Respondent says that 
“there was no warrant or other process of law held before 
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Tinsley to terrify him or otherwise force him to sell said 
property, (and denies all fraud and fraudulent combination 
with Adams or others,) that all Adams ever said to re- 
spondent about Lee’s false swearing, was several days before 
the trade made with this respondent, and all he then said 
was, that he had a good will to cut Tinsley’s throat for the 
lie; that a short time before Tinsley moved away, respondent 
came home from Court Saturday evening, and found Tinsley 
locked up in the smoke-house and pretending to be very 
much excited, and upon inquiry Tinsley told this respondent 
that he was secreting himself because one Rich, to whom 
Tinsley owed seventy dollars, had been there for his money, 
and upon learning that Tinsley had sold all his property, 
threatened to levy an attachment on one or two little mulatto 
negroes which he had not sold to respondent, although they 
were at his house. Shortly afterwards respondent told Rich 
he would pay the debt ; Rich was satisfied ; and then Tinsley 
paid Rich. This was the cause of Tinsley’s leaving the 
plantation and staying with his sister, who afterwards bought 
these little negroes. He charges that he believes that Lee 
took with knowledge of his deed, and upon the idea that he 
was too poor to assert his rights by law. 

Respondent says Lee caused a fi. fa. for $41.00 to be 
levied on the land, and somebody paid it off, and that Tins- 
ley admitted in his lifetime to James M. Henry and Joseph 
Henry that it was respondent’s land, he having the right to 
occupy till he died. 

Respondent admits that trover was brought for the negro, 
but denies that there was any compromise, but says he sold 
the negro to one Gallup for a valuable consideration, and 
Gallup effected some arrangement with Tinsley whereby the 
action was stopped ; he admits the cancellation of the trade 
except as to one negro, and that the deed was to be kept by 
him, with privilege to Tinsley to occupy as aforesaid. Tins- 
ley some time after moved to Columbus. No one was present 
at this cancellation but some of respondent’s family, and 
Adams knew nothing of it till the business was finally 
arranged, the papers destroyed, and respondent ready to 
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move away ; and Adams always expressed great repugnance 
to trading for the land, but yielded to this respondent’s solici- 
tations in that regard. Respondent denies that he got only a 
nominal consideration ; he got a price satisfactory to him and 
a release from a considerable indebtedness to Adams, with a 
prospect of paying other liabilities, and also got a mule and 
some cash, amounting in all to $600.00. He admits the 
land was worth more, but that was all he could get at the 
time. No one but Adams ever offered the land to Lee with 
respondent’s knowledge or consent ; he heard that others had, 
but he believed it was in bad faith, to injure respondent’s 
title. Adams made his offer without respondent’s knowledge 
or consent, but afterwards told him of it and of Lee’s reply, 
and said he would buy it and bring an action of ejectment 
for it, and did buy it as aforesaid. 

Upon these answers the motion to dissolve was predicated. 
The Court refused to dissolve the injunction, and of this 
decision the plaintiff in error complains. 


Wa. DoveHerTY, M. L. Patterson, represented by N. 
J. HAMMOND, solicitors for plaintiff in error. 


WiLey WILLIAMS, solicitor for defendant in error. 


| Harris, J. 


Notwithstanding the repeated decisions, from the very 
establishment of the Court itself, it seems very difficult to 
eradicate a prevalent but mistaken idea with members of the 
bar, that upon the coming in of the answer of a defendant, 
and swearing off (as it is called in common parlance,) the 
equity of complainant’s bill, the injunction in the cause will, 
as a matter of course, be dissolved. The granting and the 
dissolution of injunctions must ever remain matters for the 
careful and sound discretion of the Judges of the Superior 
Courts. Injunctions are the most efficient instruments known 
to jurisprudence with which to enforce right and to protect 
against present or prospective wrong. 

This Court is always reluctant to interfere, by ordering a 
dissolution, when the Judge below has refused such motion. 
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It will interfere whenever it is manifest to it that the discre- 
tion was abused or unsoundly exercised. We do not think 
the refusal here calls for a reversal. 

Judgment affirmed. 





SoUTH-WESTERN RAILROAD CoMPANY, plaintiff in error, vs. 
Tuomas PicKEtTT, defendant in error. 


Notre.—WarneEr, C, J., did not preside in this case. 


If a Railroad Company allows a slave to go off on their cars without a 
ticket or permit from the master, overseer, or person controlling the 
slave, the Company is liable to the owner for damages. Itis so by our 
statute. 

However white in color such slave may be, that fact cannot be consid- 
ered by Courts as excusatory of the Railroad Company, or altering the 
owner's right to damages. 


Trover. Tried before Judge Vason. From the Superior 
Court of Sumter County, April Term, 1867. 


This case being upon trial, plaintiff introduced Joun V. 
Price, who swore that he had in his possession the negro 
Amanda ; that plaintiff had left with him on sale a negro 
man who belonged to the plaintiff, plaintiff’s mother and 
brother jointly, and said negro man had been swapped for 
Amanda. She was a good cook, washer, ironer, seamstress, 
and house-woman, worth $2,590.00, and worth for hire $150.00 
per annum. 

In the fall of 1860, Amanda went away on the South- 
western Railroad, and remained away a year and a day, and 
was then brought back by the agents of the Company, 
the Company having exerted themselves to recover her 
from the date of her leaving. She had a ticket and went on 
a train on which Mr. Hancock, an employe of the Company, 
though not an agent or a conductor, also went to Macon. Wit- 
ness went to Macon in pursuit of her, at an expense of fifty 
dollars, 
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Upon cross-examination, he stated that she was as white 
as himself, &c.; and that no one who did not know her and 
her status would have suspected that she was aslave ; and that 
she went away on Sunday. It was admitted that she paid 
the Company for the ticket which she had. 

The plaintiff closed. Defendant introduced no testimony, 

After the argument and charge of the Court, the jury gave 
a verdict for $207.00, with costs. 

During the argument, defendant’s attorney requested the 
Court to charge the jury “that in order to recover, plaintiff 
must prove property in himself, and right of possession at 
the commencement of the action, possession by defendant, and 
a demand and refusal, from which a conversion was presumed 
or inferred ; also, that there must be negligence on part of 
defendant, and that the color of the girl Amanda, being white, 
the defendant was justifiable in selling her a ticket, for the pre- 
sumption was she was a free woman; and plaintiff having 
proved property in himself and two others, he could not re- 
cover in that event, for there was a variance between allega- 
tions and proof.” 

The Court refused so to charge, and charged that no matter 
what was Amanda’s color, if the defendant allowed her to go 
off on their cars without a ticket from her owner or control- 
ler, the defendant was liable for her hire. 

For this refusal to charge, and for the charge as given, 
the plaintiff in error asks a reversal of the Court below. 


JAMES J. SCARBOROUGH, attorney for plaintiff in error. 


W. A. HAwKIns, attorney for defendant in error. 


Harris, J. 


It is the stern enactment of the Legislature that if a Rail- 
road Company allow a “slave” to go off on their cars with- 
out a ticket or permit from the master, overseer, or person 
controlling said slave, the Railroad Company shall be liable 
therefor in damages to the owner. There is no question in 
the case as to whether Amanda, the mulatto woman, when 
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taken on the cars of the Company, was a slave or not, and 
the property of Pickett. These facts admitted coerce an affir- 
mance of the judgment below. However white in color, as it 
seems she was (though she had negro blood in her veins), we 
have no power to regard that fact as excusatory or altering 
the right of the owner to a recovery of damages. 

This is, in its peculiar character, a hard case on the Rail- 
road Company ; but such an one cannot, since the abolition 
of slavery, occur again. 

Judgment affirmed. 





GILEs SHUTE, plaintiff in error, vs. THE SraTE oF GEORGIA, 
defendant in error. 


The vesting, by the Legislature, in County Courts, the trial of minor 
offences, including simple larceny, does not confer on such Courts 
exclusive jurisdiction. Under the Constitution, concurrent jurisdiction 
remains in the Superior Courts. 


Larceny. Jurisdiction, etc. Tried before Judge Vason. 
Calhoun Superior Court, March Term, 1857. 


The indictment charged plaintiff in error with the larceny 
of a bushel of corn, worth one dollar, the property of Dr. F. 
W. Cheney, on the 8th September, 1865, in said county. 
The plea was not guilty. 

The State introduced and examined as a witness JAcos 8. 
BAKER, who swore: Hearing the corn being broken, he 
looked and saw defendant breaking and pulling the corn off 
the stalk and putting it into his wallet—he pulled some 
fifteen or twenty ears. It was in Dr. Cheney’s field, in said 
county, in the fall of 1865. Witness was then overseeing 
there. It was about thirty steps from the fence, and from 
that point defendant walked across to the opposite side of the 
field and got over thence to the right. Witness had fre- 
quently seen defendant going this route to feed his hogs; he 
was going rather away from home. Witness did not speak 
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to defendant then, but followed him to the fence where he 
expected him. It occurred about two hours of the sun in 
the evening. Witness thinks from the signs of mud, etc., as 
much as two wagon loads of corn was taken from the field 
before it was gathered. Witness is neighbor to defendant 
and friendly with him. Defendant got out of the field at a 
road and took it; the road was an open road; the field is 
very near Morgan. 

The State closed. Defendant introduced no testimony, 
He offered himself as a witness in his own favor, but the 
Court refused to allow him to testify. The jury found the 
defendant guilty, and he was sentenced to jail for forty days, 

The record does not contain the charge of the Court, but 
the Bill of Exceptions states that the gronnds taken in the 
motion for new trial are true. 

The defendant moved, during the term, for a new trial, 
upon the grounds: Ist. Because the Court refused to allow 
defendant examined as a witness in his own favor. 

2d. Because the Court erred in charging the jury that if 
the defendant took and carried away the corn, not to account 
to the owner in future, the same was larceny. 

3d. Because the verdict is contrary to law and to the evi- 
dence. In this Court, plaintiff in error contended that the 
proceedings were void, because the Superior Court had not 
jurisdiction of misdemeanors, 


Lyon, DEGRAFFENREID & SHORTER, attorneys for plain- 
tiff in error. 


N. A. Smitu, Solicitor General, for defendant in error. 
Harris, J. 


The sole question on this record is whether, by the creation 
of the County Courts, an exclusive jurisdiction was not con- 
ferred on them for the trial of minor offences, as simple 
larcenies, etc., etc. A careful examination satisfies us that 
exclusive jurisdiction for the trial of such minor offences was 
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not conferred on the County Courts, but that by the Consti- 
tution of the State, concurrent jurisdiction remains in the 
Superior Courts. 

Judgment affirmed. 





Kennon & Kink, plaintiffs in error, vs, EVANS, GARDNER 
| & Co., defendants in error. 


1. The allegation in an affidavit, ‘‘that the said Kennon & Klink are 
removing their property to be removed beyond the limits of this State, 
and that said John F. Klink is absconding,’’ is a substantial com- 
pliance with our attachment laws, which are now to be liberally con- 
strued. 

2. That the affidavit contains two grounds on which the attachment 
issues, instead of one, is not a good objection to the attachment. 


Motion to dismiss Attachment. Decided by Judge CLARKE. 
Clay Superior Court, February Term, 1867. 


The affidavit upon which this attachment was issued was 
in this language: “ Personally appeared before me ‘THoMAS 
K. APPLING, attorney at law, for Evans, Gardner & Co., 
represented by T. W. Evans, R. C. Gardner, W. B. Buckner, 
W. H. Evans, T. D. Feto, W. Porter, and R. W. Jennings, 
* *  * who, on oath, says that the firm of Kennon & 
Klink, represented by R. E. Kennon and John Klink, is 
justly indebted to said firm of Evans, Gardner & Co. in the 
sum of fifty-two hundred and fifty-nine dollars and ninety- 
one cents: two thousand five hundred and thirty-three dol- 
lars and seventy-six cents is due, and two thousand seven 
hundred and twenty-six dollars and fifteen cents soon to fall 
due, and that the said Kennon & Klink are removing their 
property to be removed beyond the limits of this State, and 
that said John F. Klink is absconding.” 

The attachment was levied 30th November, “on the 
goods claimed by C. A. Klink,” and 1st December following 
“on the goods in the store of Kennon & Klink.” 
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The Bill of Exceptions recites that a motion was made to 
dismiss the attachment “on grounds appearing on the face of 
said attachment affidavit.” 

The Judge, in his certificate, says the motion was on two 
grounds only: Ist, “That the allegation in the affidavit that 
the defendants are removing their property to be removed 
beyond the State, is not a good cause of attachment ; and 2d, 
That the affidavit contains an additional ground, to-wit: that 
John F. Klink is absconding,” and that with this qualifica- 
tion the Bill of Exceptions is true, ete. 

The Court refused to dismiss the attachment, ana this de- 
cision is assigned as erroneous. 


Ws. Dovenerty and A. B. Sats, represented by N. J. 
HAMMOND, attorneys for plaintiffs in error. 


Dove.ass & APPLine, attorneys for defendants in error. 
Harris, J. 


1. Under the attachment laws, previous to the adoption of 
our Code, the exceptions taken to the affidavit on which the 
attachment issued in this case, would very probably have 
been sustained ; for the Courts were required to hold all pro- 
ceedings void which did not strictly conform to the provisions 
of said laws. We apprehend that the Legislature, by 
simply requiring now a substantial compliance in all matters 
of form relative to attachments, and omitting the declaration 
of their being void for non-conformity, has entirely changed 
the rule of interpretation which had theretofore existed. 

Subjected to a fair and liberal construction, the first ground 
on which this attachment was sought, viz :—“that they are 
removing their property to be removed beyond the limits of 
the State,”—is substantially equivalent to an allegation that 
they are causing their property to be removed beyond the 
limits of the State. 

2. The other ground, also, “that John F. Klink (one of 
the copartners,) is absconding,” strikes us as embodying the 
idea conveyed by the words “he absconds.” 














a 


8 
y 
8 
n 
1 














MILLEDGEVILLE, JUNE TERM, 1867, 91 





Floyd vs. The State of Georgia. 
= 2 





—_—— 


Either ground as sworn to seems to be a substantial com- 
pliance with the provisions of the Code, and would have 
entitled affiant to the attachment sought. 

We cannot comprehend the force of the objection that 
affiant has included two grounds upon which attachments 
issue, instead of confining himself in his affidavit to one. 
The Code prescribes six grounds, and if they could co-exist, 
and a debtor brought himself within them all, we do not 
perceive any sufficient reason why the creditor might not set 
forth all—it would be, at most, but “ridiculous excess,” as 
the existence of one ground is always sufficient. 

Judgment affirmed. 





ANDREW J. Fuoyp, plaintiff in error, vs. THe STATE OF 
GEoRGIA, defendant in error. 


Notze.—Warner, C. J., did not preside in this case. 


Unless there be great superiority in physical strength of an assailant, 
who strikes another a blow with his fist, or ill-health in the assailed at 
the time, or other circumstance producing relatively great inequality 
between them in combat, the assailed cannot justifiably resent the blow 
by stabbing the assailant. 

The general rule is, that whether the stabbing is in self-defence depends 
on the nature and violence of the assault made on him who stabs. 


Indictment for Stabbing. Motion for new trial. Decided 
by Judge Hott. Burke Superior Court, November Term, 
1860. 


Floyd stood conversing with the two Messrs. Brinson. He 
had open in his hand such a knife as farmers carry, and was 
perhaps whittling or cleaning his finger nails. 

Whilden approached and asked Floyd if he had been ac- 
cusing him of collecting money for his (Floyd’s) slave and 
stealing it. Floyd said he did. Immediately Whilden 
struck Floyd with his fist, and Floyd stabbed him, and pur- 
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suing Whilden, who walked backward, continued stabbing 
him. 

Whilden drew his knife; Floyd ran; Whilden caught 
him and stabbed him. An interval occurred while each was 
examining his wounds: Whilden got an axe-helve, ran after 
Floyd, (who retreated,) and beat him. 

The Court charged the jury that, if they found against the 
defendant the fact of stabbing as alleged in the indictment, 
they must’ inquire whether or not the stab was inflicted in 
defendant’s own defence ; that the degree of violence which 
defendant might use, and the weapon he might employ, must 
depend upon the nature and violence of the assault. The 
Court read to the jury the twelfth, thirteenth, fourteenth, 
fifteenth and sixteenth sections of the fourth division of the 
Penal Code, relating to homicide, as the law governing the 
measure and extent of self-defence in this case. 

The jury found the defendant guilty. 

He moved for a new trial upon the grounds— 

1st. That the verdict is contrary to law. 

2d. That the verdict is strongly and decidedly against the 
weight of evidence. 

3d. That the verdict is contrary to law and evidence. 

4th. That the Court erred in charging the jury in manner 
and form aforesaid. 

The Court refused the new trial, and defendant excepted. 


Joun K. Jackson and Jones & Sturais, for plaintiff in 
error, 


ALPHEUs M. RopGeErs, attorney-general, by AKERMAN, 
for the State. 


Harris, J. 


The general rule in criminal law in reference to assaults 
made on a person, and how they may be repelled defensively, 
is that contained in the charge of Judge Holt to the jury, 
which tried this indictment, “that whether the stabbing by 
plaintiff in error amounted to self-defence, depended on the 
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nature and violence of the assault made on him.” In this 
case the plaintiff in error received a blow with the fist of the 
assailant. As it does not appear by the record that there was 
great superiority in physical strength on the part of the 
assailant over that possessed by Floyd, nor it appearing that 
Floyd was in ill-health at the time, nor other circumstance 
existing at the time which produced relatively great inequality 
between them for sudden combat, we are not able to find any 
fact in the case which could justify him in repelling the blow 
of the fist by the use of his knife. As a general rule, it may 
safely be asserted that the law will not excuse or justify a 
man who repels a blow given him with the fist, by stabbing 
the assailant. 
Judgment affirmed. 





Aveustus R. Ratrorp, plaintiff in error, vs. JAMES Hypr, 
defendant in error. 


Possessory warrants cannot be sustained when brought against public offi- 
cers, as Sheriffs and Constables, to recover possession of property 
levied on by them in the course of their official duty. 


A person aggrieved by a levy on his property, he not being a defendant 
in the attachment or execution, has his remedy by a claim or action of 
trespass againt the officer. 


Possessory Warrant against Sheriff. Decided by Judge 
Vason, Chambers, March, 1867. 


Raiford, as Sheriff of Sumter County, levied an attachment 
in favor of Chas. T. Goode vs. Thomas V. Hyde, upon cer- 
tain carpenters’ tools. 

While he had possession of the tools under that levy, 
James Hyde sent out a possessory warrant against Raiford, 
claiming that he was entitled to the possession of said tools. 

The warrant was issued and the case tried by Judge 
Vason. The evidence was a follows : 

James Hyper swore that said tools formerly belonged to 
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the firm of Hyde Brothers, composed of himself and Thomas 
V. Hyde; that on the 1st March, 1867, said firm was dis- 
solved, and on that day the tools were turned over into his 
possession as his own; that they were his own; that he had 
been in the peaceable and legally acquired possession of them 
till said Raiford took possession of them without his consent; 
that he and Thomas V. Hyde were both insolvent, and these 
tools were then the implements of his trade, and were also 
the tools of himself and brother during said partnership as 
mechanics. 

Ratrorp testified that he levied on the tools on the 8th 
March, 1867, under said attachment, as the property of 
Thomas V. Hyde, who had absconded, and held them under 
and by virtue of that levy. The attachment was admitted 
to be regular. 

The Judge ordered the tools turned over to James Hyde, 
without requiring any bond to have them forthcoming to an- 
swer any judgment, &c., which Raiford might obtain against 
him for the same. 

Plaintiff in error assigns “said order” as error. The 
Judge certifies that he required no bond, “for the reason 
that Raiford claimed no title or interest in the property, and 
only acted as Sheriff, and I held his levy to be a trespass. 


C. T. Goopr, N. N. Smira, (represented by Moraay,) 
attorneys for plaintiff in error. 


W. A. Hawkxrns (represented by N. J. Hammonp), attor- 
ney for defendant in error. 


Harris, J. 


Raiford, a Deputy Sheriff of Sumter County, levied an 
attachment on carpenters’ tools belonging to James Hyde, a 
person not a party to the proceeding. James Hyde sued out 
a possessory warrant against this officer, and the question 
made is, “Is James Hyde entitled to this summary remedy 
against the officer?” 

Upon examining carefully the Act of 1821, we cannot 
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think that the Legislature ever contemplated that Sheriffs 
and Constables should be made, as such, in the discharge of 
their ministerial duties, amenable to this summary proceed- 
ing. To sanction it would be to sacrifice the interests of the 
public, as the inconvenience which would arise from sustain- 
ing the right claimed would be incalculable. Public policy 
demands of us an interpretation which will avoid it. We 
leave the party injured by the levy on his carpenters’ tools to 
his action of trespass against the officer, or to his claim of 
the property levied on—put in as directed by statute—or 
both. The redress may not be quite so quick, but if he has 
been damaged it is to be presumed that a jury will award in 
a proper case as much as he is entitled to. 
Judgment affirmed. 





J.M. & R. W. Wave & Co., plaintiffs in error, vs. THomas 
H. Strout, defendant in error. 


Wm. L. Mitcue tt, plaintiff in error, vs. DAviID WILLIAMS, 
defendant in error. 


Special Bailiffs, created by the County Court acts, are substantially, in 
their duties and powers, Constables. 


Attachments, though not directed to them by name, when served by 
them returnable to the Superior Courts, will be sustained as legal. 


Attachment. Motion to dismiss levy. Decided by Judge 
CLARKE, Early Superior Court, April Term, 1867. 


These attachments were returnable to the Superior Court 
of Early County. The levies were made by the Special Bai- 
liff of the County Court of said county. Defendants replev- 
ied the goods. Upon motion of defendant’s attorney, said 
levies were dismissed by the Court, upon the ground that the 
Special Bailiff was not authorized by law to levy the attach- 
ments. 

This decision and order of the Court‘is assigned as error. 
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There is no record (the cases are here on agreed state of 
facts), and it does not appear who issued the attachments, 


S. 8. SrarrorD, Lyon, DEGRAFFENREID & SnHorteEr, 
attorneys for plaintiffs in error. 


R. Hotes PowEL Lt, attorney for defendant in error. 


Harris, J. 


By the Act creating County Courts their executive officers 
are called Special Bailiffs, and they are invested with as full 
powers in the general performance of their duties as are 
Sheriffs—more powers than are given to Constables, the offi- 
cers of Justices’ Courts. Snbstantially, in all their powers 
and duties, they are Constables. It would be strangely an- 
omalous were we to hold that a class of officers intermediate 
in grade between Sheriffs and Constables were not designed 
by the Legislature to be fully competent to perform the min- 
isterial duties that are required of the lower class of such 
officers. As the Act is indefinite, it is our duty to give ita 
liberal construction, so as to fulfill what we think the Legis- 
lature must have intended ; and therefore we hold that al- 
though attachments are not directed to them by name, as they 
are “to Sheriffs and Constables,” these writs may be served 
and returned by “Special Bailiffs” of the County Courts as 
fully and subject to the same rules as if served and returned 
by “ Constables.” 

Judgment reversed. 
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Joun T. Dickrnson, e¢ al., plaintiffs in error, vs. TALIA- 
FERRO JONES and, JESSE M. THORNTON ef uwor, defend- 


ants in error. 


Threatened waste or destruction of timber land, by sawing up the timber 
or deadening timber land preparatory to opening it for cultivation, or 
cutting the wood for firewood and sale, by any life-tenant or person 
claiming through such an one, will be promptly and efficiently re- 
strained by a Court of Equity upon application by any remainderman. 


(The Chancellor is ordered to grant the injunction. ) 


Rule nisi for injunction. Decided by Judge Vason, 
Chambers, April, 1867. Dougherty County, Georgia. 


JoHn T. Dicxrnson, for himself, and in right of his wife, 
Julia, and his children, Henry G. Rogers and John T. Dick- 
inson, Jr.; and William Q. Dickinson, for himself and his 
wife, Cornelia, and as trustee for the wife and children of 
Richard A. Dickinson, deceased, to wit: Archibald and Ze- 
lima Bell Dickinson, averred that the aforesaid are the chil- 
dren and grand-children of Roger Q. Dickinson, late of said 
county, deceased, and as such are entitled to an estate in re- 
mainder, in a certain plantation in the 1st District of said 
county, described in the third item of the will hereinafter set 
forth, containing 1,500 acres, more or less, which was devised 
by said Roger Q. Dickinson, by his last will and testament, 
to his wife, Catharine. 

In support of this averment they attached as an exhibit 
to said bill a copy of said will, the items of which are as 
follows : 

Irem Ist. I desire that my executors, as soon after my 
death as possible, from the sales of crops and other means I 
may have, shall pay all my just debts. 

Irem 2p. I have heretofore advanced to each of my sons 
John T, and Richard A., in lands, negroes, stock, &c., amount- 
ing to the sum of $8,000.00 each, which said property I hereby 
convey to them in fee; for the purpose of making my wife, 
Catharine, and my son William Q. equal with my said sons, 
I do hereby give to my wife, Catharine T, (in lieu of her 
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dower interest,) to be held by her in fee forever, the follow- 
ing property: (here follows the names and ages of four 
slaves ;) also, three choice mules, ten head cattle, twenty head 
of stock hogs, provisions for negroes and stock for one year, 
and my carriage and match-horses; which property I esti- 
mate to be worth $8,000.00. 

The balance of this item is a bequest to William Q. of 
slaves and other personalty to the same amount. 

ITEM 3p. I wish my plantation lying east of Flint River, 
in the First District of Dougherty, to be divided into two 
parcels, by a line as follows: beginning at the south-west 
corner of lot number 193 and the south-east corner of 199, 
thence north on the line to the Flint River, all the land lying 
west of that I do hereby give to my wife, Catharine, during her 
life, with remainder over to my children, as hereafter pro- 
vided : the eastern portion of said plantation I do hereby give 
to my son William Q., to be held by him as hereinafter stated, 

Irem 4TH gives to his son John T. certain lands therein 
described, to be held by him “as hereinafter provided.” 

ITEM 5TH gives to his son Richard A. certain lands (de- 
scribing them) in fee, and certain other lands (describing 
them) to be held and enjoyed by him “as hereinafter pro- 
vided.” 

Irem 6TH. “The whole of the balance of my estate, both 
real and personal, I wish to be equally divided between my 
wife, my sons, John T., Richard A., and William Q., share 
and share alike, that part of share to which my wife may be 
entitled, as well as the lands hereinafter devised to her, to be 
enjoyed by her during her life, with remainder over to my 
children.” The remaining parts of this item directed that the 
property given to said John T, and William Q. (except that 
given in fee) shall be held in trust by each of them for his 
and his wife’s support, and for the support and education of 
their respective children, not to be subject to the husband’s 
or wife’s liabilities or contracts, and at their respective deaths 
to vest in their children ; and the executors shall hold Rich- 
ard A.’s (except that given him in fee) upon the same terms, 
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with power in the executors to deliver the same to Richard 
A. when they are satisfied that he is steady and provident. 

Irem 7TH. Should either of my boys die without leaving 
children or wife him surviving, the whole of the property 
herein conveyed, except such as is given them in fee, shall be 
divided equally between my surviving children. Should 
either of them leave a wife and no children, then the wife to 
have a lifetime estate in the same, with remainder over as 
herein before stated. 

The balance of the will directs the lands to remain undi- 
vided till the crop shall be gathered; gives the executor 
power to sell at public or private sale, on such time as they 
think best for the estate, and appoints said Catharine, said 
John T., and David A. Vason, executors. [It was made 
29th April, 1858, and probated 14th June, 1858.] 

They averred that said Catharine took possession of said 
plantation under and by virtue of said will, and married 
John Thornton, who took possession of it by virtue of said 
marriage; that when testator died, and when Thornton so 
took possession, said lands were used as a plantation for 
farming purposes, and were so desired [designed]; but since 
that time, said Thornton has [injured] and is injuring and 
damaging the said plantation, by cutting and selling off said 
lands the most valuable timber upon the same; to wit, large 
quantities of ash and hickory from the river lands, to the 
permanent injury of said plantation, which is not necessary 
to the enjoyment of the plantation for farming purposes ; 
that Thornton has contracted to said Jones the privilege of 
using the timber on the woodlands belonging to said planta- 
tion, for the purpose of being sawed up into lumber; and 
said Jones is preparing to erect a steam saw mill on or near 
said lands, for the purpose of sawing up said timber. 

Timber is becoming scarce in the neighborhood of said 
plantation, and if these things are persisted in said remainder 
estate will become of little value. 

They further averred that there is an abundance of open 
Jand on said plantation for the full and free enjoyment of said 
life estate; but Thornton and Jones are having a large quan- 
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tity of timber deadened, merely as a pretext to cut the same 
into lumber; that this is pine timber, which, for rails and 
other farming purposes, is very valuable many years after it 
is dead. Many of the remaindermen are mere children, and 
this remainder estate is almost all they have, and said de- 
fendants are not able to pay damages. Without restricting 
the proper use of said life estate, they prayed an injunction 
against the acts of waste aforesaid. 

The Chancellor granted an injunction to last until the 
hearing, and ordered the defendants to show cause why he 
should not extend it. 

Thornton and Jones each answered the bill, and admitted 
all the charges in the same, except as follows: 

Thornton says that in right of his wife, the life-tenant, he 
is entitled to all the enjoyment of said life estate in as full 
and ample a manner, for that term, as though a tenant in fee; 
and in exercise of that right he sold and conveyed to said 
Jones his entire interest in one of those Jots; that he is not 
bound to use the property as a plantation only, but in any 
way he sees proper, so that he does not ruin or destroy the 
freehold. He denies that he is injuring or damaging the 
plantation ; says he has cut and sold a small quantity of the 
ash and hickory off some of the swamp lands not susceptible 
of cultivation, leaving enough timber on the land to furnish 
all the plantation will need till the lands will be worn out. 
He denies that there is sufficient open land on the plantation, 
stating that testator gave his wife fifteen or twenty able 
liands; that the cleared lands were not sufficient for this 
force, and some of it was worn out, and he had a right to 
clear more; and that this clearing will not injure, but will 
benefit the remaindermen’s estate by $2,000.00. He states 
that after the sap has rotted from deadened pines, they are 
sometimes used for rails, when green timber cannot be had; 
but that there will be sufficient green timber on this planta- 
tion till it is worn out and worthless ; that Jones is intending 
to saw up only the timber already dead and decaying on the 
land, and unsuitable for rails; and that he (Thornton) in- 
tends clearing no more, as he now has suflicient cleared. He 
says nothing as to insolvency. ‘ 
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Jones’ answer is the same, with these variations: He says 
the deadening of the timber was only for purposes of culti- 
vation; that he has only deadened part of one lot of the 
land, about one hundred and sixty acres, leaving between 
eighty and one hundred acres, which is sufficient for fencing 
the same hereafter; and that this clearing will increase the 
value of the remainder estate by $500.00; and that he is 
amply able to respond in damages. Both deny all fraud and 
mala fides. 

At the hearing, several witnesses were examined orally, 
and their evidence put in writing afterward by consent. 

Said JoNEs introduced by complainant testified that he 
did not purchase said lot, for the purpose of erecting a saw 
mill; but a short time after he bought the life estate in the 
same he did propose to contract with one Fletcher, who 
owned a steam saw mill, situate in Albany, to remove it and 
put it in operation on said lot, and he intended sawing all 
timber on the lot suitable for sawing; that this timber was 
well suited for sawing; that he thought he had a right to do 
so; and that there was plenty of timber for the plantation 
besides that on his lot. 

E. C. HELMEs testified for complainants that if the said 
Jones’ lot was wholly cleared, it would benefit the life estate 
and injure the remainder; that if he owned Dickinson’s 
plantation, he would prefer the timber should be deadened 
and left standing rather than have it cut off; that this dead 
timber made the best of rails; that there was about three 
hundred acres of the river lands, and about five or six hun- 
dred acres of pine lands, and about seven hundred acres of 
cleared lands; that there was but little timber on the ziver 
lands suitable for rails ; that the oaks on the river were gen- 
erally good for rails, but that gum, ash, and other kinds of 
trees, (of which there were a great many,) were unfit for rails ; 
that the pine lands were well timbered, and contained more 
rail-timber to the acre than the river lands; that the open 
lands had but little rail-timber on them, and the fences were 
in bad order. 

I. Jackson testified for complainants that he owns the 
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adjoining plantation to said Dickinson plantation, and jg 
familiar with it ; that there are about five hundred acres of 
wood fit for rail timber ; that the wood on the river is un- 
suitable for rails ; that the Jones lot is embraced in that part 
which is fit for rail timber ; that on the old, or open lands, 
there is no timber of consequence fit for rails, and the fences 
are bad and need repairing. Cutting off the timber from the 
Jones lot would very greatly damage the remainder estate, 
and much greater than by only deadening the timber and 
leaving it standing ; that much of it would stand for twenty 
years, and being heart-pine, would make best of rails ; that 
in twenty years timber in that section will be of great consid- 
eration ; that cutting it all off of said lot would injure it ten 
dollars per acre; that one half of the plantation is now 
cleared, and has but little rail-timber on it. 

Defendant read the affidavit of E. C. Helmes, J. W. Rey- 
nolds, and J. M. Thornton, (complainant,) to the effect that 
they knew the Jones lot ; there was an abundance of timber 
or uncleared land on said estate, being about seven hundred 
acres cleared and nine hundred uncleared ; and if the whole 
Jones lot is cleared and the timber deadened and left on it, 
the value of the estate will be greatly enhanced, and if it is 
all taken off of said Jones lot the estate will be still more 
enhanced, because there is abundance of timber still left; the 
cleared land near Albany rents high, and even pays good 
profits on investments, and clearing this Jones lot will en- 
hance the value, by saving expense of clearing every spring, 
and by saving damage to crops by falling timbers. 

Jno. R. H111, by affidavit, stated that he was well ac- 
quainted with the plantation aforesaid, and with the Jones 
lot; that in his opinion there will be sufficient timber on the 
same, (exclusive of the Jones lot,) together with what will be 
left on the Jones lot after cutting what is suitable for sawing, 
to fence the place for a number of years ; that if Jones clears 
the wood land and fences it well, the clearing will be worth 
for agricultural purposes fully as much as the timber for saw- 
ing would bring at present market prices; that if, after fenc- 
ing the same, Jones should cut off all the timber, it would 
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enhance the value of the remainder estate, by saving time in 
removing falling timber from year to year; and that when 
cleared said Jones lot will be worth more than it now is. 

Upon this the Chancellor refused the injunction, and for 
this error is assigned. 


Wriaut and WARREN, solicitors for plaintiffs in error. 
SrrozieER and SM1TH, solicitors for defendant in error. 
Harris, J. 


The refusal of the Circuit Judge to grant the injunction 
applied for by the remaindermen against the purchaser of the 
life-estate in the lands, to stay the waste being perpetrated 
by such tenant, as the destruction of the growing timber, 
clearing up the wood lands to put them in cultivation, &c., 
evinces the necessity of collecting and presenting old and 
familiar principles of the common law touching the respec- 
tive estates in fee simple and life estates in lands, so as to re- 
move the misapprehensions which so generally exist in the 
popular mind in reference to them. 

An estate in fee simple is the entire and absolute property . 
in the land; no person can have a greater estate or interest. 
The tenant or owner in fee simple is the absolute master of all 
the houses and other buildings erected on the land, as also of 
all wood growing thereon, turf, mines, &e. 

A life estate is created by devise, deed, or operation of law. 
Thus a gift by deed or devise of a parent to a child of a lot of 
land during the life of such child, remainder to the child or 
children of such child, carves out a life estate for the child of 
donor or devisor. The remainder is an absolute estate in fee 
simple to the grandchild or grandchildren. 

So, too, a life-estate is created by law where dower, or one- 
third of the land for life, is assigned to the widow. All es- 
tates for life, however created, are of the same duration, 
having the same rights, privileges, and incidents, and are 
subject to the same restrictions in their enjoyment. 

Now the enquiry is, what does a tenant for life acquire— 
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or rather, what is the extent of his estate? He acquires the 
usufruct of the land, or in other words, the right of using 
and enjoying the annual produce of the land during life, with- 
out doing damage to the absolute property in the remainderman. 

Ld. Coke in 1st Institute, 53, b, cited in Ist vol. Cruise Dig, 
Real property, p. 79,—lays it down as law, that tenant-for-life 
may cut timber trees, (that is, trees twenty years of age,) at 
seasonable times, for the repairing of the houses or fences on 
the land; but he cannot cut down timber to build new houses, 
or to repair those that he has himself improperly let fall into 
decay. 

Even in this case, should he cut down more timber than is 
necessary for repairs, it is waste. Viner’s Abridg’t Waste. 

Cutting of dead wood for his own use for fire wood, will 
not be regarded as waste; but the tenant-for-life will not be 
allowed to turn any wood into coal, as long as there is dead 
wood. 

The right of tenant-for-life extends no further than to cut 
dead wood for fuel in the house, and of timber for the mak- 
ing and repairing of all instruments of husbandry, and for 
the repair of houses and fences. Coke Institutes, 1. 41. b.— 
2 Black. Com., 35-122. 

He is not allowed to cut timber or to commit any other 
kind of waste.—Whitfield vs. Bewitt, 2d P. Wms 241; 2 
Black. Com., 122, 281; 3 Black. Com., 224; Coke Litt. 
53, a. 

Timber is used technically to denote green wood of the age 
of twenty years or more, such as oak, ash, elm, beech, maple, 
and with us would include walnut, hickory, poplar, cypress, 
pine, gum and other forest trees. 

All timber belongs to the remainder man, and the tenant for 
life has only a qualified property in it, and restricted to the 
uses before stated. See authorities quoted above. 

The tenant-for-life cannot cut turf on bog lands for s:le.— 
Co. Litt., 54, b. 

He cannot dig for gravel or lime, clay, brick-earth, stone, 


or the like, unless for the reparation of the buildings or the 


manuring of the lands. 
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The changing of the course of husbandry, as by plowing up 
of an ancient meadow, was once held to be waste, but that has 
been altered. Can it be doubted, but that by bad and care- 
less plowing, by which gullies are created and the surface soil 
swept away, thus impoverishing the land, the tenant-for-life 
would be held liable for waste, if the foregoing legal princi- 
ples were pushed to their legitimate results? 

So too the cutting down of shade trees around the home- 
stead, or trees planted for ornament, or fruit trees, has been 
held to be waste. 

The tenant-for-life will be held liable for damages, if when 
he enters into possession, he suffers houses or fences not in a 
ruinous condition, to go into ruin when they might easily be 
repaired. 

Some of the foregoing restrictions as to use of timber and 
clearing up of land, have been held in New York, in the case 
of Jackson vs. Brown, 7 John Repts, 232, as inapplicable to 
this country. The answer to this case is, that these common 
law doctrines have not been altered by any legislative enact- 
ment, and are therefore obligatory on the Courts. 

Such is the regard paid by the Courts to the protection of 
those having estates in remainder or reversion, that although 
the tenant-for-life holds by deed “without impeachment for 
waste by him,” he will be permitted to cut timber only in a 
husband-like manner, nor will he be permitted to do a per- 
manent injury to the inheritance. 1 Fonblanque Eq. 33, 
note; 1 Vesey 264; 6 Vesey 107; 1 John Ch. R. 11. 

So jealous too was the common law as to the abuse of his 
estate by a life-tenant, that though it permitted him to sell or 
alien his whole estate or interest, or to create out of it a less 
estate than a life-estate, yet if he created an estate greater 
than that he held, and thus attempted to divest the estate in 
remainder or reversion, such conveyance operated as a forfeit- 
ure of his estate for life. 

As to waste by the tenant-for-life, there existed at one time 
an idea that he was exempt from liability therefor, unless in 
his deed or title he was restrained by express words from 
committing it, growing out of some decisions to the effect 
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that because the person creating a life estate could impose such 
terms on the tenant as he pleased, and none being imposed, 
the life-tenant was held not answerable for waste in the ab- 
sence of such terms. 

This led to the enactment of the Statute of Marlbridge, 
Henry 3d, chap. 24, by which the owners of the inheritance 
or in remainder or reversion, were entitled in all such cases, 
to maintain action against the life-tenant, and to recover full 
damages for the waste committed. 

This statute being found inadequate to protect the estate in 
remainder or reversion, against the strong disposition of the 
tenant-for-life to go beyond his privileges, the Statute of 
Gloucester 6, Edward Ist, ch. 5, (see Schley Dig.,) increased 
the punishment, by declaring that the land injured should be 
recovered by the absolute owner, together with treble damages 
as an equivalent for the waste or injury done the estate. 2d 
Inst. 144, 299. 

The Satute of Gloucester is incorporated in Schley’s Digest 
as of force in Georgia. 

Several notices of its provisions may be found in the earlier 
decisions of this Court, and obiter it is doubted whether treble 
damages can in this State be recovered for waste. Whenever 
I shall find that this statute has been repealed or altered by 
the Legislative power, it will be my duty to conform to its 
will ; but until better informed, I must regard that statute as 
of force. Indeed no case could be presented stronger than 
the one in this record, demanding by every consideration of 
justice, for injury already done, such reparation as this statute 
provided. 


Injunction ordered to be sanctioned. 
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James ARCHER, plaintiff in error, vs. Joun M. GREER, 
administrator of RopErT CARVER, for use of D. H. W1L- 
cox & Co., defendant in error. 


Nore. Warner, C. J., did not preside in this case. 


An agent of persons residing out of the county where the suit is pending, 
acting under a del credere commission, and to whom, or his order, de- 
fendant’s note, sued on, is payable, under the Act of the 15th of De- 
cember, 1866, is to be deemed as an original party to the contract, 
and as such is competent to testify. 


Complaint. Evidence. Tried before Judge CoLE. Ma- 
con Superior Court. March Term, 1867. 


Plaintiff in error was sued by defendant in error on a 
promissory note for $67.50, made 1st March, 1861, by said 
Archer, with D. A. Smith as security, payable to said 
deceased. The plea was failure of consideration. Upon the 
trial, after the note had been read in evidence, Archer proved 
by John M. Greer, that he was the administrator of said de- 
ceased, that deceased was the agent of D. H. Wilcox & Co., 
and as such agent, sold to Archer Phoenix guano, which was 
the consideration of said note. 

Archer then offered to swear in his own behalf, that the 
article sold to him as guano was not guano, and was wholly 
worthless. 

Objection was taken upon the ground that Carver, with 
whom he contracted, was dead. 

The Court sustained the objection. Thereupon a verdict 
was taken against Archer. 

He assigns error upon the rejection of his testimony. 


Hau & Fis, attorneys for plaintiff in error. 
W. H. Rosryson, attorney for defendant in error. 


Harris, J. 


The bill of exception alleges error in the circuit Judge, in 
refusing to allow him (defendant below,) to become, on his 
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own motion, a witness in his own behalf to support his plea 
of failure of consideration. Until the act of the Legislature 
of 1866, parties were not authorized to give testimony in 
their own behalf, and by it only in certain circumstances, 
The question here is, could Archer be a witness as the case 
was situated. The facts are, that Carver, to whom the note 
was made payable, and of whom. the purchase of the fertilizer 
was made, is dead,—that Greer, the plaintiff in the suit, is 
his administrator. In a case thus situated, the surviving 
party is not allowed to testify for himself. The fact drawn 
out by the examination of Greer, that Carver was the agent 
of Wilcox & Co. of Augusta, to sell the guano for them, can- 
not change the rule—as Carver was an agent with a del-cred- 
ere commission, and having taken the note payable to himself, 
he should be deemed, in giving a fair interpretation to the 
act of 1866, as an original party to the contract and compe- 
tent to have testified, had he been alive. 


Judgment affirmed. 





Mixes G. Dossins, plaintiff in error, vs. Cus. L. DuPREE, 
defendant in error. 


1. The verdict is against the weight of the evidence. 

2. A judgment regularly entered up, upon an acknowledgment of service 
and confession of judgment by an attorney at law, is not void, but only 
voidable, and that upon clear and decisive proof that such attorney at 
law acted without any authority in the premises for the party (whom) 
he represented. 2 

3. No warrant of attorney being required by the laws of this State or the 
practice of its Courts to entitle an attorney at law to appear for a 
party litigant, the strong presumption from his appearance is that he 
was authorized. 


Motion to set aside Confession of Judgment. Decided by 
Judge SPEER. Spalding Superior Court, February Term, 
1867. 


Charles L. Dupree as security, and Leonard T. Doyal as 
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maker, were sued by plaintiff in error in said Court on notes 
amounting to $3,180.00. Service was acknowledged 30th 
April, 1861, by “Doyal & Cook, defendants’ attorneys,” 
and at November Term, 1861, judgment was confessed 
against said defendants by Doyal & Cook. 

At November Term, 1866, Dupree moved to set aside 
the said judgment, alleging that neither Doyal nor Cook 
nor Doyal and Cook were his attorneys or authorized to 
act for him as aforesaid, and that he had a defence, be- 
cause said note was usurious. These allegations were 
denied, and for that and because Dupree (as. was con- 
tended) was bound anyhow by the acts of said attorneys, 
Dobbins resisted said motion. At the trial, the Court 
held that the movant, Dupree, had the right to begin and 
conclude in said case, and attorneys for Dobbins excepted. 
Attorneys for Dupree read in evidence to the jury the origi- 
nal petition, with the entries thereon, as aforesaid. 

They then examined as a witness said L. T. Dora, who 
testified that he was in the army when the acknowledgment 
and confession were made, that they were in the hand-writing 
of V. C. Cook ; witness had told Cook to acknowledge ser- 
vice for him on any suit which might be brought against 
him, but witness had no authority to authorize him to do so 
for Dupree, and was not Dupree’s attorney in this case. 
Cook was a young lawyer, having no visible means, unfa- 
miliar with the rules of practice, authorized to use witness’ 
name in the firm, though witness did not regard it as a part- 
nership except to that extent. 

At the date of the confession witness was in Virginia; 
there was a statute continuing causes when counsel was in 
the army. Witness knew of this judgment in June or the 
fall of 1862; Dupree knew in February or March, 1866, of 
this execution, (not of the Neal fi. fa.) The lands of 
Dupree have been sold the last time long enough to have 
made a crop. 

Cuarues L. Dupreg, in his own behalf, swore that he 
did not give Cook or any one else authority to make said 
acknowledgment or said confession ; that when the confession 
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was taken he and his family were sick, and one of his chil- 
dren a corpse in the house; that he never knew of this 
judgment till March (then) last; that at the date of the 
judgment he had a good property ; that Cook has nothing ; 
that Cook was frequently in his house, familiar with hin— 
had written some deeds for him, but had never been author- 
ized to confess judgment in any case against him; that Sloan 
& Oatman never sued witness, so far as he knew; that Cook 
never attended to his business for him; the case of Oatman 
is still unsettled—that he had paid part of the money on it, 
and that Doyal & Cook were not employed by him to defend 
that case. 

He further swore that Dobbins said, before suit, that he 
wanted Doyal to pay him; Dobbins never said to witness 
that it was best that suit be brought, nor did witness tell 
Dobbins to sue, nor did Dobbins tell witness he was going to 
sue. Witness said, in 1864, I told Dobbins I was secured 
by a mortgage on Doyal’s negroes. Dobbins told me he 
would not take Confederate money now (then). 

Movant closed. 

Doxssrns swore in his own behalf: I saw Dupree before 
sueing, and told him I thought it best to sue; that I did not 
wish to sue Doyal, that Doyal was in debt. At last Dupree 
said it was best to sue. The note belonged to some orphans. 
I told Dupree in 1863 I would take Confederate money; I 
refused to take it in 1864 or 1865. I knew nothing of 
Cook’s acknowledging service; how much of the note is 
usury, I know not—I think I charged him sixteen per cent. 
for the money; I think the interest was added in the small 
note; I think I took sixteen per cent. off the large note. 

Doyal was in the war when I spoke to Dupree of sueing; 
he seemed unwilling to be sued—I left it to him, and told 
him as Doyal was in the war, and embarrassed, it was best 
for him (Dupree) that I should sue. In 1863 I told him I 
could use Confederate money in settling with the guardian. 

DuPpRrEE was re-introduced, and the writ in Sloan & Oat- 
man case was handed him. He admitted then that he was 
served in said case; he stated that Doyal was in Spalding 
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county in 1860, that he had paid one hundred dollars on the 
Sloan & Oatman case since the judgment, that he knew 
nothing of any defence in that case, and that he never gave 
Cook authority to confess judgment in that case. 

A. D. NUNNALLY swore, that he did not know whether 
Dupree was at the Court when the confession was taken. 
Sloan & Oatman’s case was defended, and Dupree knew of 
the suit. Witness’ recollection is, that at one time, when 
said (S. & O.) case was pending, Dupree was in the court- 
house and Doyal & Cook were defending him; don’t recol- 
lect when it was, nor how long the case was pending, but 
witness feared he would not get a judgment. 

L. T. DoyAu re-introduced, swore: That Cook had no 
authority to represent the case of Sloan & Oatman. Witness 
represented Dupree, and plead failure of contract. Cook had 
no authority to represent witness in any litigation in which 
Doyal & Campbell were interested. Dupree frequently con- 
sulted witness while he and Cook were partners. Dupree 
and Cook were intimate, and Cook frequently at Dupree’s 
house. Cook had authority to acknowledge service for me, 
(to save my wife from mortification,) but no authority to con- 
fess judgment. 

Attorneys for Dobbins introduced and read in evidence the 
Sloan & Oatman case aforesaid. It was an action against 
Dupree, as trustee, for the price of certain marble tomb- 
stones, brought by Nunnally & Dismuke, as plaintiff’s attor- 
neys, to February Term, 1860, of Spalding Inferior Court, 
which had been personally served on Dupree, to which 
Doyal & Campbell had plead, and on which a confession was 
made at February Term, 1861, signed “ Doyal & Cook, 
attorneys for defendants.” 

They also read the answers of Virert C. Cook to inter- 
rogatories, in substance as follows: During 1861 and 1862 I 
resided in Griffin, Georgia, and was practicing law with L. T. 
Doyal. I understood that I was to represent Doyal in all 
cases in which he was concerned, and in all suits that might 
be brought against him. During those years Doyal and 
myself were the acting attorneys of Dupree; I knew of no 
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others. I do not distinctly recollect the Dobbins suit, but if 
T acknowledged service, it was with the understanding that I 
was authorized to do so by Dupree. I never acknowledged 
service and confessed judgment without authority, I think; 
if I did, I thought I had authority. I don’t know why 
Dobbins’ suit was brought. 

- His answers to the cross-interrogatories were substantially 
as follows: I have no distinct recollection about the Dobbins 
case; I had no written authority to acknowledge or confess 
for Dupree. I understood I had authority to acknowledge 
and confess for Doyal in any case brought against him. I 
don’t think I ever acknowledged service for any one, as a 
favor, without authority, and don’t think I ever saw other 
attorneys do so. At that time, Doyal and Dupree each had 
considerable property, I don’t know how much, but I don’t 
know what were their liabilities. 

After the evidence had closed and argument was had, the 
Court charged the jury, among other things, that Dupree’s 
mere standing by after knowledge of the judgment, and 
taking no steps to set it aside for a few months, was not such 
an acquiescence or ratification as would bind him. 

The Court was requested to charge that if the attorney 
acted without authority in acknowledging service and con- 
fessing judgment for the defendant, then the judgment would 
be sustained in law, but the defendant would be let in to 
make any legal defence he might have, and the Court would 
open the case for that purpose and stay all proceedings. 

The Court refused so to charge, but charged the jury that 
if they believed from the evidence that neither Doyal nor 
Cook were authorized by Dupree to acknowledge service and 
confess judgment for him in this case, then they must find 
that the judgment is void. 

The verdict was: “ We, the jury, find for Charles L. Du- 
pree, and set aside the judgment as void.” 

A new trial was moved for, upon the grounds— 

1st. Because the verdict was contrary to the evidence and 
the weight of the evidence and to the charge of the Court. 
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2d. Because the Court erred in charging as aforesaid as to 
acquiescence or ratification. 

3d. Because the Court erred in refusing to charge as re- 
quested. 

4th. Because the Court erred in charging that if the jury 
believed neither Doyal nor Cook was authorized to make the 
confession, the judgment must be set aside ; and, 

5th. Because the Court erred in holding that attorneys for 
Dobbins had not the right to begin and conclude the argu- 
ment. 

The motion was overruled by the Court, and this is assigned 
as error. 


Boynton & DismMuKE, Q. A. ALFoRD, WM. DouGHERTY, 
attorneys for plaintiff in error. 


Prrp.Les & STEWART, attorneys for defendant in error. 
HARRIS, J. 


A question of practice under the rules of the Superior 
Courts is made by the bill of exceptions, which we do not 
find it necessary to decide now. Of this question so made, 
that is as to which party in this case belonged the right to 
open and conclude the argument, it may not be inappropriate, 
however, to say that it could only have arisen in this case 
from the form pursued by the petitioner below, in calling on 
the other party to show cause why the judgment in favor of 


that party against the petitioner should not be vacated and 


set aside for want of legal service, ete. If strict rule, had 
been adhered to, it would have been difficult to deny to the 
party called on to show cause the opening and conclusion, 
indeed from responding to the call; but looking to the end 
sought to be attained, and thinking that the proceeding to 
accomplish the purpose of petitioner should have been a 
simple motion setting forth the grounds upon which the 
Court was asked to vacate the judgment, accompanied by 
notice in writing thereof to the opposite party, it is believed 
that as to the right of the movant, on a motion so framed 
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and addressed to the Court, that there could not have been a 
doubt that the onus was on him, to open and conclude, If 
this question should again arise, we will then consider it 
carefully, and by a decision endeavor to settle a matter made 
embarrassing most always by the form adopted. 

1. The verdict on the issue made upon the petition of 
Dupree is alleged to be contrary to and against the weight of 
evidence. We are of that opinion. There is no testimony 
positive or circumstantial denying the authority of Cook, the 
attorney at law, to acknowledge service of the declaration 
against Doyal principal and Dupree security for Dupree, or 
to confess judgment for him, except the testimony of Dupree 
himself. Nor can we infer from any fact in the case the 
slightest thing corroborative of his denial of having given 
authority to Cook to represent him. 

The testimony of Dupree as to occurrences before suit 
brought, is contradicted by Dobbins, who seems to have no 
personal interest in the judgment, (it being founded on a note 
due to some orphans,) and whose credibility, therefore, cannot 
be affected by interest. 

As to the authority to acknowledge service of the writ and 
to confess judgment, Cook asserts that during the years 1861 
and 1862 (it was in April, 1861, service was acknowledged, 
and judgment confessed in November, 1862), Doyal & Cook 
were the sole attorneys at law of Dupree—that the acknow- 
ledgment of service by him was with the understanding that 
he was authorized to make it by Dupree; that he never ac- 
knowledged service or confessed judgment, he thinks, without 
authority ; does not think that he ever acknowledged service 
for any one as a favor without authority, and don’t think he 
ever saw other attorneys do so. Now this is fully as definite 
as the testimony of Dupree, but when taken in connexion 
with Dobbius’, as also the suit in the case of Sloan and Oat- 
man, which was vigorously defended according to Colonel 
Nunnally’s recollection, and confession of judgment by Doyal 
& Cook in that case during the February term just before 
the acknowledgment of service of the writ in favor of Dob- 
bins : it is difficult, indeed impossible, to avoid a strong con- 
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viction that Cook had authority to acknowledge service for 
Dupree, as he clearly had for Doyal, his partner, absent in 
military service. Dupree, secured by mortgage from Doyal, 
was probably in consequence thereof careless ; the testimony 
shows his memory to be at fault in several particulars, which 
detract from his weight and adds force to the representations 
of Cook. Nor is the fact that Doyal, the principal debtor— 
and in the army, too—knew of this judgment some time in 
1862, whilst Dupree, at home in the country, does not hear 
of it until February, 1866, without significance. It seems 
passing strange that a security with a mortgage on negroes, 
his principal being embarrassed in his circumstances, should 
sit still, not a word uttered by him, not an enquiry made as 
to the note on which he was a security, and the negroes made 
free as early as May, 1865, and he hears nothing of the judg- 
ment against him till February, 1866. We find nothing in 
the facts contained in the record, nor do we see the slightest 
thing in the conduct of Dupree to entitle him to have the 
judgment against him set aside as void. 

2. A more dangerous doctrine to the interests of society 
we cannot well conceive than that insisted on, viz: that a 
judgment regularly entered up, upon an acknowledgment of 
service of the writ and confession by an attorney at law, can 
be set aside and declared void upon the mere unsupported 
testimony of the party against whom the judgment is ren- 
dered. 

Judgments thus rendered, and which have gone to record, 
should not be vacated but upon the clearest and most decisive 
proof that an attorney at law acted without any authority 
whatever in the case from the party he represented. 

3. Again, there is another view, which has had great in- 
fluence in conducting us to the conclusions we have arrived. 
It is a well known fact, that for forty years past, neither the 
laws of the State nor the rules of Court required what was 
previously customary—the production and filing in the 
Clerk’s office of a written warrant or authority to an attorney 
at law, to enable him to appear and represent a party litigant. 
From this alteration in practice, the Courts have necessarily 
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acted upon the presumption that every attorney at law rep- 
resenting a party was duly authorized; and this presumption 
derives great strength from the statutory provision for the 
punishment of any one representing him as an attorney at 
law in the course of a suit or proceeding in Court, whereby 
the party so represented suffered loss or injury, when such 
attorney at law was not authorized. 

Besides this criminal liability, there exists a civil liability 
to damages against any unauthorized attorney at law for any 
loss or injury occasioned by his representation of a person 
who gave him no authority. By the Code, another safe. 
guard has been provided for parties litigant: that is, by pun- 
ishing as for a contempt the attorney at law who represents a 
party without authority, in a fine not less than $500.00. 

In awarding a new trial, it seems but just and equitable 
that Mr. Dobbins should remit in writing on the judgment 
and execution the full amount of usurious interest which he 
admits in his testimony infects the note or notes on which 
the judgment is founded; that is to say, all interest over 
and above seven per cent. 


Judgment reversed and new trial ordered. 
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JessE Lowe, Ropert B. Camp ef al. plaintiffs in error, vs. 
Rosert Craic, defendant. 


JessE LowE, JAMES GARMANY, et al., plaintiffs in error, 
vs. GEORGE W. F. Crate, defendant. 


Norte. Warner, C. J., did not preside in this case. 


Plaintiffs in error and others purchased from Craig a fi. fa. against the 
Lawrenceville Manufacturing Company, in which they were stockhold- 
ers, and gave therefor their joint note. One of the makers of the note 
by importuning Craig, procured the substitution of another promisor in 
his place. Suit was brought on the note, and the plea was non est fac- 
tum, (by reason of the alteration.) Equity will, under these circumstan- 
ces, compel the withdrawal of that defense or the payment on the 
note, of so much of the proceeds or money collected by defendants on 
the fi. fa. by the sale of said Company’s property, as will, together 
with what plaintiff (Craig) had otherwise collected, pay off the note. 


Debt. Recovery on original consideration of altered notes. 
Tried before Judge HutcHins. Gwinnett Superior Court. 
September Term, 1866. 


By consent of counsel these two cases were consolidated 
and argued together. ‘They are reported as if they had been 
tried together in the Court below. 

Robert Craig was the owner of a fi. fa. in his favor against 
the Lawrenceville Manufacturing Company, (a corporation,) 
on which there was due, on the 4th November, 1856, 
$3,109 891; and George W. F. Craig was the owner of a 
fi. fa. in his favor against said Company, on which there was 
due at said date, $1,661 09. 

' They were about proceeding to make their money out of 
the effects of said Company, which were ample for that pur- 
pose. 

Jesse Lowe, James Garmany, Richard Whitworth, John 
Bankston, Robert B. Camp, Merit Camp, R. D. Winn, John 
T. Smith, John Mills and James P. Simmons, who were 
stockholders in said Company, in order to prevent a sale of 
said effects, took to themselves transfers of said fi. fas, and in 
consideration thereof, delivered to said plaintiffs in fi. fa. res- 
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pectively, their joint promissory notes for the said amounts 
due them respectively. The notes were dated the day afore- 
said, payable to said Robert Craig and George W. F. Craig 
respectively, or bearer, and due the 25th December, 1857, 
with interest from date. Afterwards R. D. Winn sold his 
stock in said corporation to H. R. Williams, and Williams 
agreed to take Winn’s place on said notes. The said payees 
suffered said Winn to erase his name, and said Williams to 
sign his to each of said notes. 

In February, 1858, said payees, each in his own name, 
sued on his note, all of said parties except said Winn, (and 
said Whitworth, who was alleged to be dead.) The notes 
were declared on as altered as aforesaid. 

The defendants (except Williams) plead the general issue, 
and that they were all released by reason of the release of said 
Winn, and also plead a special non est factum founded upon 
said alteration. This plea was verified by John Bankston, 
John T. Smith, Jesse Lowe, Merit Camp and Robert B. 
Camp only. 

Plaintiffs amended their declarations as follows :—Robert 
Craig set out the said agreement and transfer of his ji. fa., 
and averred that said defendants agreed to pay him therefor 
$3,109 89. George W. F. Craig set out his transfer, averred 
that said defendants had collected on his said fi. fa., $710 12 
to his use, and therefore owed him that sum. 

The cases were carried to the appeal by consent. 

Pending the appeal, each of said plaintiffs filed his bill in 
equity against said defendants, charging that the foregoing 
facts were true; that said Williams and said Company had 
each become insolvent since said Williams signed said notes ; 
that said other defendants knew that said alterations in said 
notes were about to be made and urged no objection thereto, 
consented to it at the time, and after the alterations were 
made, acquiesced in the same; and that they subsequently rat- 
ified it by taking their portion of money arising from the sale 
of the effects of said Company, sold under other fi. fas, and 
applying it to the payment in part, of said transferred fi. 
fas. George W. F. charging that said defendants so collected 
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on the fi. fa. which he had transferred, $1,000.00, or other 
large sum ; and Robert Craig charging that they so collected 
on the fi. fa. transferred by him, $2,000.00, or other large 
sum. 

The said complainants further charged, that said Williams 
had, on the 8th February, 1858, given to each of them a 
mortgage on his (Williams’) individual property, to secure 
the payment of said notes; that said mortgages had been 
duly foreclosed, the mortgaged property sold under the mort- 
gage fi. fas, and the proceeds, $3,461.00, had been paid to 
said plaintiffs pro rata,—said Robert getting $2,255.80, and 
said George W. F. Craig getting the balance; and thus Wil- 
liams had been compelled to pay more than his share of said 
notes. 

The bills prayed discovery ete., and, lest said cases should 
be lost by the strict rules of the common law, they prayed 
that the same be restrained, that defendants answer said bills, 
and have these matters fully settled according to equity. 

Demurrers were filed, the ground being that plaintiffs had 
redress at common law; but no ruling seems to have been 
had thereon. It was agreed between the parties that James 
P, Simmons should not answer the bills, but that either party 
might examine him as a witness. 

The other defendants answered. They denied having 
known that said alterations were about to be made, denied 
having known or consented to them at the time, or having 
acquiesced in or ratified them. They admitted all the other 
facts alleged in the bills, except the charge as to their having 
received money on said transferred fi. fas. As to that, they 
said that they did not attempt to enforce said fi. fas, but were 
informed and believed that James P. Simmons, after the Com- 
pany’s effects had been sold by the sheriff on other fi. fas, by 
virtue of an order for distribution of the proceeds, received 
$1,317.28 thereof, and that said Simmons with their approval, 
paid out on notes held by Alfred Williams and William Nes- 
bit on the same parties, (except that said Winn did not sign 
said Williams’ note,) all of said money, except the part there- 
of claimed by said Hiram R. Williams, for which Simmons 
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was garnisheed by other creditors of said Williams. They, 
by way of cross bill, set up that said complainants had re- 
ceived money and securities from which money had been or 
would be collected, and prayed for a discovery of the same, 
and that said sums be credited on said complainants’ said 
notes. They prayed judgment for costs. 

GEoRGE W. F. Craie to said cross bill answered, that on 
1st February, 1858, he received on his said mortgage fi. fa., 
$1,205.58, and that in September, 1858, said James P. Sim- 
mons bound himself to pay him “one-eighth part of the note 
sued on, whether the case shall result for plaintiff or defend- 
ants;” that Simmons had paid nothing on said bond, and 
that he had no other money, nor securities on which money 
was collectable, connected with said transaction. 

RoBerRT CRAIG made the same answer, except that the 
amount received by him was $2,250.80, as aforesaid. 

R. B. Camp, John T. Smith and James Garmany having 
died and sci. fa. having been served upon the legal represen- 
tatives of each, an order was taken in the case of Robert 
Craig, at March Term, 1866, making Merit Camp, as admin- 
istrator of R. B. Camp, and William B. Smith, as adminis- 
trator of John T. Smith, parties defendant; and at September 
Term, 1866, they (and also Mary C. Garmany, as adminis- 
tratrix of James Garmany,) were made parties defendant in 
the case of George W. F. Craig. 

At September Term, 1866, the common law cases and the 
equity cases were submitted to the jury together. 

Before going to trial, counsel for the defendant objected to 
trying said cases without the legal representative of James 
Garmany being made a party. The Court overruled this 
objection. The pleadings being read, said plaintiffs offered 
as evidence their said promissory notes. Their introduction 
was objected to because of said alteration and erasure. The 
Court overruled the objection, and the notes were read to the 
jury. Attorneys for George W. F. Craig read in evidence 
an order of the Inferior Court, passed 16th December, 1857, 
ordering the Sheriff to distribute pro rata between certain 
ji. fas., (including said transferred fi. fas.,) the money raised 
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on a fi. fa. of Wiley W. Webb vs. Lawrenceville Manufac- 
turing Company, and read in evidence the original fi. fa. 
of George W. F. Craig against said Lawrenceville Manufac- 
turing Company, for $1,575.44 principal, $64.33 interest, and 
$6.00 cost, judgment 15th September, 1856, with a transfer 
from the plaintiff to said defendants (in this action) dated 4th 
March, 1856. 

They then swore RicHARD D. W1nn, who testified all the 
facts aforesaid as to the alteration and erasure and transfer of 
the fi. fa.; that Williams was at that time (of erasure, etc.,) 
worth as much as was witness, if not more; that in making 
said alteration he did not, nor did Craig or Williams, so far 
as he knew, intend fraud against any one. 

On cross-examination, he stated that none of the other 
makers of the note were present at the alteration, nor had 
any knowledge that it was contemplated, so far as he knew; 
nor was any of them guilty of fraud within his knowledge 
or belief; that it is generally believed that H. R. Williams 
is insolvent ; that the note was given for the fi. fa. and in 
payment for it, and the fi. fa. was controlled (to them) with- 
out recourse, but nothing was said between the parties about 
the note being received in payment or otherwise. 

Here complainant George W. F. Craig closed. 


ROBERT CRAIG’S CASE RESUMED. 


Robert Craig’s attorneys also examined said Winn, who 
testified as in the other case, and also said that he and com- 
plainant and Williams went to James P. Simmons’ office to 
arrange the papers, (after the agreement for alteration was 
made,) and the erasure was then made, and Williams then 
signed the notes, and witness transferred his interest in the 
fi. fas. to Williams. Simmons was not sitting in the office, 
but witness thinks he passed through it while they were 
there. Witness asked Simmons to write said transfer, which 
he declined doing, seeming to be ina hurry. Witness does 
not know whether Simmons knew what was going on, nor 
whether any of the other defendants knew that it was to be 
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done. There were about forty stockholders in said company 
when the note was made. 

Hrram R. WILiiAMs was then offered as a witness, and 
objected to by defendanis on account of interest. 

The objection was overruled. He testified substantially 
the same as Winn had testified, and that he never said any- 
thing to defendants about the alteration before it was made; 
and if he did say anything to them about it, it was after the 
sale of the property, and that he got none of the money 
raised on the fi. fa. 

They then examined JAMEs P. Stumons, who testified that 
he was not present when the note was altered, that Winn had 
told him of his arrangement with Williams, and he told 
Winn that such alteration would avoid the note, and refused 
to consent to it. Witness seeing Winn and Williams coming 
to his office, left, because suspecting their object, “he did not 
want to offend Winn by objecting to it, nor did he wish to 
increase his liability by consenting to it.” Winn asked him 
to write the transfer, and he refused. Witness thinks that 
none of the makers of the note knew of the alteration at the 
time, but he believes that all knew it before the distribution 
of the money under the order aforesaid. The amount re- 
ceived on the fi. fa. given for this note was $1,317.28, and 
was paid out except as before stated (in the answer) to other 
notes given for other fi. fas. against the company: that after 
witness knew of the alteration, he told plaintiff he might 
have trouble with it and had better arrange it, that he had 
given his obligation for one-eighth, (claiming no advan- 
tage.) He thought this his duty—but the other defendants 
were under no such obligations, and he now had no interest 
in this suit. Garmany failed with the company, and died 
insolvent. 

They then introduced the original fi. fa. in favor of Robert 
Craig vs. Lawrenceville Manufacturing Company, for prin- 
cipal $2,578.313, interest $499.23, cost $6.00, judgment 
15th September, 1856, with the transfer as aforesaid on 4th 
March, 1856. 

The plaintiffs closed. 
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The defendants introduced no evidence in either case. 

After argument, the Court charged the jury, among other 
things, substantially as follows: If you believe from the evi- 
dence that the plaintiffs, without the knowledge or consent of 
defendants, altered the notes, by erasing the name of Winn 
and allowing Williams to sign in his stead, with intent to 
injure or defraud the defendants, then plaintiffs cannot re- 
cover either on the notes or original considerations, at law or 
in equity, both being extinguished by plaintiffs’ unlawful acts. 
But if you believe from the evidence that the alteration was 
made with no intention to defraud or injure the defendants, 
was an honest mistake of law and facts and did not injure 
the defendants, while the note is admitted to be void, the 
plaintiffs would be entitled to recover on the original consid- 
erations: provided, the evidence warrants such recovery. 
The Court read to the jury Section 2793 of the Code of 
Georgia. 

The jury found a verdict for $1,341.48 principal, with in- 
terest from the 1st February, 1859, and costs of suit, for 
Robert Craig, and a verdict for $710.12, with interest from 
17th December, 1859, and costs of suit, for George W. F. 
Craig. 

Defendants moved for new trial on the following grounds : 

Because the Court erred, Ist. In permitting the cases to he 
tried without making the legal representative of James Gar- 
many a party. 

2d. In allowing the notes read to the jury. 

3d. In admitting the evidence of H. R. Williams. 

4th. In reading to the jury Section 2793 of the Code, 
without explaining to them that the notes, having been 
altered by plaintiffs by the release of one of the makers and 
the addition of another party, if done without the consent of 
the other joint makers to it, were thereby rendered void, and 
therefore the contract is not “capable of execution.” 

5th. Because the verdict is contrary to the law, to the evi- 
dence and the charge of the Court as given, and without 
evidence to support it in this, that the release of Winn and 
addition of Williams rendered the note void, and released the 
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other makers, because the notes having been given in lieu of 
and in payment for the fi. fas., and so altered without con- 
sent of defendants, plaintiffs cannot recover the original 
consideration paid for the notes, because a Court of Equity, 
in the absence of fraud on the part of these defendants, can- 
not give these plaintiffs any relief from the legal effect of 
said release, because under the verdicts plaintiffs have re- 
covered and will receive a large amount more than is due on 
the notes sued on, (even if the notes are good and valid,) and 
because the jury did not find, decree and settle the equities 
of the several parties before the Court, as should have been 
done. 

The Judge certifies that plaintiffs admitted that the notes 
were void, and offered to, and he thinks did, release any excess 
over the true amounts due. 

The motion for new trial was overruled. 

The bill of exceptions assigns for error the overruling of 
said motion, reiterating each of the grounds taken therein. 


Smimons & Winn, J. N. GLENN, attorneys and solicitors 
for plaintiffs in error. 


Wn. H. Huu, T. M. PEEPLEs, Grorce HInuyer, N. 
L. Hutcurns, Jr., attorneys and solicitors for defendants. 


Harris, J. 


Many points appear to have been raised and decided in 
the Court below. We deem it unnecessary to consider any- 
thing, as the matters in controversy were at length drawn 
into a Court of Equity, but the ground upon which so mani- 
festly the cases should be decided in that forum. The record 
discloses the fact that plaintiffs in error and another pur- 
chased of the Craigs their executions against the Lawrence- 
ville Manufacturing Company, the plaintiffs being stock- 
holders, and gave their joint notes for the respective purchases. 
Afterwards, one of the stockholders and makers of said notes 
(Winn,) prevailed on the Craigs by importunity to allow him 
(Winn) to substitute in his place on the notes another promis- 
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sor, and Williams was thus substituted. When the notes 
became due, the Craigs commenced suit—the plaintiffs were 
met by pleas of non est factum filed by said stockholders, the 

leas alleging the alteration of the notes by the erasure of 
the name of Winn and substitution of Williams, as a bar to 
plaintiffs’ recovery. The cases having been placed on the 
appeal, the Craigs filed their bill for discovery and relief, in 
which the whole transactions were set forth, and in which 
they prayed that the defendants below be decreed either to 
withdraw their pleas of non est factum, or that they should 
pay over to plaintiffs, to be credited on the notes sued on, so 
much of the proceeds or money collected or received by the 
stockholders on the executions which they had purchased and 
which had been raised from the sale of the property of the 
Manufacturing Company, as with the amounts the Craigs had 
collected on their mortgage fi. fas. against Williams, would, 
together, pay off and extinguish the notes sued on. These bills 
were rightly instituted ; and, especially as it is by no means 
sure whether the complainants could have had full relief ,at 
law, notwithstanding the almost entire obliteration under our 
Code of the functions and powers of Courts of Law and 
Equity as separate jurisdictions. The equity of the Craigs 
to the relief prayed is so clear, that the surprise is that for a 
moment it should have been resisted. 


Judgment affirmed. 
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BengAmMiIn Morpecat, plaintiff in error, vs. JAMES Strw- 
ART, defendant in error. 


Nore. Waryer, C. J. did not preside in this case. 


Where parties made au agreement by which one pays and the other re- 
ceives a certain amount, which is entered as a credit on a promissory 
note, the note is extinguished pro tanto, and the remainder due upon 
the note, stands unaffected by the entry of the credit. The amount 
thus credited cannot be enlarged, in the absence of any agreement of 
the parties so as to extinguish a greater nominal amount of the note 
than the amount named in the credit. 


Foreclosure of Mortgage. Scaling ordinance. Motion to 
dismiss Bill of exceptions. Tried before Judge Vason. Sum- 
ter Superior Court. December adjourned Term, 1866. 


BENJAMIN Morpecat filed his petition against James 
Stewart for a foreclosure of a mortgage, which was a con- 
ditional conveyance of certain lots in Americus in said county, 
and given only to secure the payment of a certain promissory 
note for $44,000, dated 8th January, 1863, and due twelve 
months after its date, with interest from date, made by said 
Stewart, payable to the order of A. 8. Cutts, and endorsed 
by Cutts to plaintiff. 

The rule nisi was issued and duly served. At October ad- 
journed term, 1866, defendant by his attorneys H. K. McCay 
and W. A. Hawkins, plead that this was a contract within 
the (scaling) ordinance, and prayed a verdict accordingly. 

At said term the case came on to be tried. 

Plaintiff moved to continue the case upon the following 
showing by James J. Scarborough, one of his attorneys. He 
stated that at the regular October term, 1866, the case was 
called by Judge Speer then presiding; that not knowing 
there was any defence, he took a rule absolute for foreclosure, 
and Judge Speer struck the case from the docket; afterwards 
and during the term, H. K. McCay, Esq., an attorney of the 
Court, announced that W. A. Hawkins, who was absent from 
the Court by leave of the Court, had been employed as attor- 
ney for the defence; said rule absolute not having been 
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spread upon the minutes, plaintiff’s attorney withdrew the 
order absolnte; he had not been notified that there was any 
defence to said case, and had not prepared his case for trial, 
as he had considered the case had been continued for the 
term; that the plaintiff lived in Charleston, South Carolina, 
and they were not ready for trial, because they needed plain- 
tiff there. 

The Court refused to continue the case, and plaintiff ex- 
cepted and assigns said refusal as error. 

A jury having been empaneled, the plaintiff read in evi- 
dence his said mortgage and note. The note had endorsed 
on it, a credit of $15,325, dated 17th March, 1866. 

Plaintiff closed. 

The defendant offered in evidence the following letter. 
Plaintiff’s attorneys admitted that it was written by plaintiff, 
but objected to its being read. The Court overruled the ob- 


. jection. 


BANK OF THE STATE OF SouTH CAROLINA, 
Columbia, December, 1862. 
A. 8. Curts, Esq., Americus, Ga., 

Dear Sir :—Your favor of 16th inst. received. I will ac- 
cept the proposition made me, viz: that Mr. Stewart will 
give me a mortgage upon the property proposed, provided it 
is worth the amount he proposes to secure me for, and that it 
is covered by insurance and said policy assigned. Should I 
have occasion to sell property to reimburse myself, and it 
falls short of the amount of his indebtedness, I shall of course 
expect to hold him for the balance. I understand this to be 
his proposition. , 

The balance of ($50,000) fifty thousand dollars, I shall be 
willing to take the titles of the Georgia and Pensacola Rail- 
road for fifty thousand acres of land, as stated in your letter. 
This I understand to be your meaning, which gives me pleas- 
ure to comply with—with this understanding, I will be with 
you the first week in January next. I cannot be with you 
before. If in the meantime, you make sales of any of the 
land, you can account to me when I see you. When I leave 
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here, I will deposit the bonds with the South-Western Rail- 
road Bank, subject to my order, in favor of Houston Pt, 
Write me if this is our understanding. 

Your obedient servant, B. Morpecat,: 


The defendant then introduced said A. 8. Cutts, “who was 
the alleged meritorious defendant.” Plaintiff objected to him 
on the ground that he was incompetent. “ Defendant depos- 
ited costs, and the Court allowed him (Cutts) to testify, not 
as a party, but upon a release of and depositing the cost.” 

He testified that the $44,000 note and mortgage were given 
for Pensacola Railroad bonds, (and identified a bill of partic- 
ulars or sale, hereinafter set forth,) and that said bonds were 
at the time, selling in Confederate money at eighty cents in 
the dollar. These bonds had been sold by witness to Morde- 
cai at seventy cents in the dollar before the war, and witness 
had been paid for them by Mordecai at this rate. By getting 
these bonds from Mordecai, witness obtained possession of fifty 
thousand acres of Florida lands, then and now worth two 
dollars and a half per acre, though witness insists he had a 
legal claim to these lands, and as he believes, could have com- 
pelled the Company to give him possession of them, if he 
had had time to do so. 

A payment was made of $15,325 in Florida lands, at two 
dollars and a half per acre, about the value of said lands. 
Twelve thousand, six hundred and nineteen (12,619) acres of 
said land being at said rate, paid partly on some other claims 
of Mordecai. 

The transaction was a Confederate one, made at the time it 
purports to be, on the bill of particulars. The twelve thou- 
sand and odd dollars were paid in Confederate money. The 
$50,000 were soon thereafter paid in Confederate money, as is 
stated in the bill of particulars. The land before the war, 
was worth $2.50 per acre in good money. The land was no 
part of this purchase. He bought the bonds to avoid litiga- 
tion with the Railroad Company about the lands, as he was 
in the war and embarrassed at home, and could not attend to 
a settlement with the Railroad Company. 
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The other claims of plaintiff, on which payment was made 
at the time of credit on the note, were not connected with 
this claim. Fifteen thousand, three hundred and twenty-five 
dollars’ worth of said Florida lands, was paid on this note. 
These were the lands the possession of which was obtained as 
above stated. 

The reason why witness did not before make any resistance 
to the payment of this debt and the other debts, in which he 
claims there was usury, is because he was in the army and 
embarrassed at home, and would have done anything, not in- 
volving principle, to save Mr. Stewart, his friend, and pre- 
vent litigation. The consideration of the note was as stated, 
Georgia and Pensacola Railroad bonds. 

The defendant then identified the following paper as the 
original bill of sale, and offered the same in evidence. 

It was objected to by plaintiff, and the objection was over- 
ruled by the Court. 


Cot. A. 8. CUTTS, 
Bought of B. MORDECAI. 


1863, January 6. 


To 220 Ga. & Pensacola (220) R. R. Bonds 
$500 each (@ 80c. > + $88000 00 


“ 220 Coupons payable Ist July, 1861, $20...... 4400 00 
“ Tnterest on same to 6th January, 1863,......... 357 56 
“ 220 Coupons, payable 1st July, 1862,$20 each, 4400 00 
“ Tnterest on same to 6th January, 1863.,......... 181 86 
“ 220 Coupons, payable Ist Jan., 1863, each $20, 4400 00 
“ Interest to 6th January, 1863,..........ceeeeeeene 587 00 
$106679 19 

Drddanet Cae, coscassseesiviedisicevatelaes 12679 19 

$ 94000 00 

Mortgage, ....cocccsdiseversneseversqececencensceses 44000 00 
$50000 00 


Here defendant closed. 
Plaintiff, in rebuttal, introduced as a witness, CHARLES 
W. CHARLTON, who testified that in September (then) last he 
9 
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proposed to purchase from defendant the hotel lot and build- 
ing covered by said mortgage; that defendant refused to sell, 
or to agree to sell, until Col. Cutts had agreed to advance 
$7,000 to Stewart in place of $7,000 to be paid to Mordecai 
to release the mortgage on said hotel and lot. The parties, 
CHARLTON, SrewarT and Curts, requested C. T. Goong, 
Esq., attorney for MorDECAI, to write to him and get author- 
ity to release the mortgage on said hotel, on payment of 
$7,000 and a mortgage on one thousand acres of Missouri 
land, (its estimated market value,) which was done. The 
parties calculated with Colonel GoopE, the market value of 
the other property embraced in the mortgage, and all the par- 
ties came to the satisfactory conclusion that there would be 
just about enough property to pay the amount of the mort- 
gage. Colonel Cutts agreed to reimburse Stewart for $7,000 
purchase money which was to go to Mordecai, in case’ he 
could not arrange with Mordecai; but the extent of the un- 
derstanding on the part of Cutts, was merely to release the 
property from the encumbrance of the mortgage in some way. 

Plaintiff then identified the agreement alluded to by Charl- 
ton, and read the same in evidence as follows: 


GEORGIA, SUMTER CouNTY, 


Be it remembered, that it is hereby agreed and covenanted 
between James Stewart and Charles W. Charlton, of said 
County, that said Charles W. Charlton is to pay to said Stew- 
art $7,000 on the first of January next, if practicable for him 
to do so, and at all events by the first day of March next; 
and also to convey to said James Stewart good and sufficient 
titles to one thousand acres of land in the County of Dunkirk 
in the State of Missouri, near the county site, Kennett; and 
the said James Stewart, in consideration of the payment of 
said sum of money and the conveyance of said land, hereby 
obligates himself to make good and sufficient titles to said 
Charles W. Charlton, conveying to him free and unencum- 
bered, the town property known as Stewart’s Hotel, now oc- 
cupied by W. D. Stewart, together with the lot upon which 
the Hotel is constructed, said title to cover both the lot and 
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the building. It is understood between the contracting par- 
ties, that in case the hotel building should be injured or 
destroyed by fire before said Charlton receives possession, 
(which he is to have by the 1st January next,) then so much of 
this instrument as relates to the conveyance of the hotel build- 
ing and said Missouri land, is to be void,—it being the inten- 
tion of the parties, that the Missouri land shall pay for the 
hotel building. 

JAMES STEWART. [sxEat.] 

per W. D. STEWART. 
C. W. CHARLTON. [sEat.] 


Signed, sealed and delivered in presence of us, this 20th 
September, 1866. 
ALEXANDER KING, 
F. M. COKER, Notary Public. 


Plaintiff also read the endorsement on said instrument as 
follows: “In accordance with instructions from Mr. Benja- 
min Mordecai, who holds a mortgage on the hotel lot and 
building within described, we hereby, as his attorneys, agree 
to release the mortgage upon the payment to us of $7,000 
between the first of January or the first of March next, and 
a receipt of a mortgage upon one thousand acres of Missouri 
lands, this 20th September, 1866. 

SCARBOROUGH & GOODE, 
Attorneys for B. Mordecai. 


Plaintiff then examined as a witness, MATTHEW R. StTAn- 
SELL, who testified that in December, 1862, and January, 
1863, corn was selling in Confederate money from $1.00 to 
$1.50 per bushel, and bacon from 18 to 22 cents per pound, 
less than the present prices in greenbacks ; he bought and 
sold these articles at that time; the rate for gold was three 
for one, and merchandise was higher than gold. In 1864, 
gold was twenty for one, corn $7.00 per bushel, and meat at 
$3.00 per pound. 

Plaintiff then introduced Wriu1AM D. STEwaRt, who tes- 
tified that at October Term, 1866, James J. Scarborough, one 
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of plaintiff’s attorneys, had witness called, and Scarborough 
asked him if he or his father had any objections to making 
said Rule nisi absolute, and witness told Scarborough that 
neither he nor his father had any defense that he knew of— 
he was his father’s agent. He had a conversation with plain- 
tiff in 1866, and plaintiff said the note and mortgage were 
given for a Confederate consideration, for $88,000 bonds, 
rated at 80 cents in the dollar, Confederate money. 

JAMES J. SCARBOROUGH testified for the plaintiff, that on 
the 17th March, 1866, when $15,325 were paid on said note, 
Colonel Cutts sold to plaintiff twelve thousand acres of Flor- 
ida lands in the Counties of Columbia and Suwannee, (as 
witness believes,) at $2.50 per acre, and a bond or inchoate 
deed was taken from Cutts to plaintiff—no number, township 
or range was mentioned therein ; that Cutts had a plat of the 
lands, with some that had been sold marked upon it; that 
plaintiff was to have his choice of the unsold lands, and to 
send an agent to examine them within two months, and then 
Cutts was to make a deed describing the lands; that plaintiff 
or his agent had not, within his knowledge, made said selec- 
tion; and that he had no doubt, if he had done so, Cutts 
would have executed the proper deed ; and that the amount 
of the lands by Cutts sold to plaintiff, was $30,000, a portion 
of which was applied to other claims against Cutts, and 
$15,325 applied as a credit or partial payment on the note 
secured by the mortgage. 

Here the evidence closed. 

After argument had, plaintiff’s attorneys requested the 
Court in writing to charge the jury: 

1st. That the (Scaling) Ordinance relied on is unconstitu- 
tional,—the Legislature and not the Convention being the 
law-making power ; and the Convention had no right to pass 
said Ordinance. 

2d. That if that be not so, if the jury believe that the note 
and mortgage were given for Georgia and Pensacola Railroad 
bonds which Cutts bought of Mordecai, by which Cutts ob- 
tained title to near or about one hundred thousand acres of 
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Florida lands, worth $2.50 per acre, then the note and mort- 
ge are not intended to be included within the ordinance. 
3d. That if the jury believe the note and mortgage were 

given for Georgia and Pensacola Railroad bonds, which were 

of value to Cutts, the consideration is a valid one, the law 
not looking closely to the quantum of consideration, so it is 
lawful and of value to the defendant. 

4th. That the value of Confederate money, under the 
proof in this case, (has nothing) to do with the question be- 
fore the jury. 

5th. That there is no want or failure of consideration 
plead, and defendant must abide by his plea or answer. 

6th. That in relation to the payment of $15,235 on the 
note, it is an executed partial payment for that amount only, 
and no part of it can be carried over or against the balance 
due on the note, unless there was an agreement it should be 
accepted in full payment; and further, said payment is evi- 
dence of a good, valid and subsisting debt at the time it was 
made. 

During the trial Mr. Goode, one of defendant’s attorneys, 
verbally requested the Court to charge the jury, that if the 
bonds, the consideration of the note sued on, were worth at 
the time the note was given, as much as the face of the note 
calls for in greenbacks, then the jury should find for the 
plaintiff; and that if the bonds, at the date of the sale and 
note, could have been sold for $44,000 in Confederate money, 
and Cutts, with that Confederate money, could have pur- 
chased more of the usual commodities of commercial traffic 
than plaintiff can now do with greenbacks,—that the verdict 
of the jury should be for the (amount) claimed by the 
plaintiff. 

The Court refused to charge as requested, in writing or 
verbally, (except as hereinafter stated,) and plaintiff excepted 
and assigns such refusal as error. 

The Court charged the jury as follows: “The defendant 
sets up that this mortgage debt has been paid or discharged, 
and to show this, he sets up that this is an unexecuted con- 
tract, made during the late war, and is subject to be scaled 
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according to the provisions of the act of the Convention of 
the State of Georgia. If you are satisfied, from the eyi- 
dence, that the intention of the parties was that this debt was 
to be paid in the currency then in circulation, then you have 
the right to scale the debt and fix the amount (of the debt) 
at this time in our currency. 

“The rule to be adopted by you in fixing this amount 
under said ordinance, depends upon the view you may take 
of the facts of the case. If you believe it was the intention 
of the parties that plaintiff took the risk of the rise or fall in 
the value of Confederate money from the making to the 
maturity of the note, then you ought to execute the contract 
as near as you can; as the contract matured Ist January, 
1864, if defendant had tendered the Confederate money at 
that time, and plaintiff had refused to receive it, this would 
have been a discharge of defendant; but as it is not pretended 
here that there was a tender, then the plaintiff is entitled to 
so much in the present currency as is equal to the value of 
the amount in Confederate money at that time. 

“To find out the value of Confederate money at that or 
any other time, you may either take the brokers’ rate of .gold 
in Confederate money, with the discount or depreciation of 
our paper currency added thereto, or you may take any other 
standard furnished to you by the evidence in this case. For 
this purpose, I have allowed testimony to go before the jury, 
proving the value of corn and other property. You can, if 
you please, deduce the value of the currency at that time 
from this source. But should you believe that this result 
would not be equitable and just to either party, according to 
the facts of this case, then you may take the value of Con- 
federate money at the time of the making of this note, to be 
ascertained as above stated. Besides this, you may, if it 
does not violate the terms of the contract as agreed upon as 
before stated, take into consideration the value of the consid- 
eration received by Colonel Cutts from plaintiff for the note, 
and adjust the equities of the parties by this method ; but 
you ought to discard this, if you believe the true agreement 
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of the parties was to pay the note in Confederate treasury 
notes. 

« As to the credit entered on the note since the war, you 
will find out if you can what was the agreement of the 
parties in relation to the same, and carry it out ; and, if you 
are not satisfied from the evidence as to the intention of the 
parties, then you will find out, from the evidence, how this 
payment was made, and charge the plaintiff with the value 
of the same in our present currency.” 

To which charge plaintiff excepted. 

The jury found a general verdict for the defendant, and 
thereupon the Court allowed defendant’s attorneys to take an 
order to have said note and mortgage filed in the clerk’s 
office as paid and satisfied, and plaintiff excepted. 

Afterwards, during the term, and after a brief of the evi- 
dence had been agreed on and filed in office, upon request of 
plaintiff’s attorneys, the Court passed an order requiring the 
defendant’s attorneys to show cause, at Lee Superior Court, 
fourth Monday in January, then next, why a rule nisi for 
new trial in said case should not be granted, and “ that the 
presiding Judge have leave to perfect the grounds of error 
alleged, and that the plaintiff’s attorneys be allowed until 
that time to perfect their grounds for new trial.” 

The certificate of the Judge shows that said time and 
place were fixed by consent of counsel. 

The Court adjourned 21st December, 1866. 

On the 18th January, 1867, plaintiff’s attorneys dismissed 
their said motion for new trial. On the 22d January, 1867, 
the Judge returned to Scarborough & Goode a bill of excep- 
tions which had been tendered, because the brief of evidence 
was not correct, and notified them that he would hear them 
at said Lee Superior Court, on the fourth Monday in January, 
and required that they should give notice to defendant’s 
attorneys of the time and place of said hearing by serving 
them with a copy of said order. 

Upon this order is this entry by the Judge: “The bill was 


‘at my office on the 19th inst., after I had left for Decatur 
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Court, as appears to me by proof.” Defendant’s attorneys 
acknowledged service of said order 24th January, 1867, 

Defendant’s attorneys protested against the Judge signing 
and certifying the bill of exceptions: 1st. Because it was too 
late: and, 2d. Because the plaintiff, at the time of the filing 
of this bill, had an application for a new trial pending in 
said case. 

The Judge overruled these protests, because, as he says, 
the bill was at his office on the 19th January, while he was 
absent at Court, and because plaintiff’s attorneys, when the 
bill of exceptions was tendered, signified their wish to dismiss 
their application for a new trial, which was allowed by the 
Court, and an order taken at Lee Superior Court, to which 
said case had been referred by consent of counsel, and then 
and there—to-wit, on the 30th January, 1867—-signed and 
certified the bill of exceptions. 

The bill of exceptions assigns for error “the charge of the 
Court, the rulings of the Court, and refusals to charge as 
aforesaid.” 

Attorneys for defendant in error moved to dismiss the bill 
of exceptions on the grounds stated in their protest. It was 
agreed that this motion and the whole cause be discussed to- 
gether, and thus disposed of by the Court. 


ScarBorouGH & GoopE, Cops & JACKSON, attorneys for 
plaintiff in error. 


H. K. McKay and W. Hawkins, attorneys for defendant 
in error. 


Harris, J. 


The awarding of a new trial in this case makes it unneces- 
sary to decide the question of continuance moved by plaintiff 
in error. 

As this cause does not come up upon a motion for a new 
trial, and refused, which would have opened it to the consid- 
eration of other questions connected with it, our adjudication 
is confined to what we deem an error in the presiding Judge’s 
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charge, and which must have led the jury to make the verdict 
it did, and which seems to be unauthorized by any of the 
facts stated in the record. We decline to pronounce any 
opinion upon any other of the instructions or rulings of the 
Judge, except as to that portion in the following words: “ As 
to the credit entered on the note since the war, you will find 
out if you can what was the agreement of the parties in 
relation to the same, and carry it out; and if you are not 
satisfied from the evidence as to the intention of the parties, 
then you are to find out from the evidence how this payment 
was made, and charge the plaintiff with the value of the same 
in our present currency.” 

It seems to be a very clear principle, that where parties 
make an agreement, by which one pays and the other receives 
a certain amount, and which amount is credited on a promis- 
sory note, the note is satisfied or discharged only pro tanto, 
that is to the extent of the amount so paid, and that the 
remainder due on the note stands unaffected by the entry of 
such partial payment. 

The amount thus credited cannot be enlarged, in the ab- 
sence of any agreement of the parties, so as to extinguish a 
greater nominal amount of the note than the amount specified 
in the credit entered on the note. To make the above idea 
more explicit, we hold that in this case the credit of $15,325 
extinguished that amount only of the note, leaving the 
remainder due on the note, after this allowance, in nowise 
affected by such payment. 


Judgment reversed. 
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Joun F, Tucker, plaintiff in error, vs. Henry L. Toomer, 
defendant in error. 


Notre.—Waryer, C. J., did not preside in this case. 


This South Carolina mortgage sought to be enforced on lands lying in 
Georgia, can only be regarded (looking to the case made by the record) 
as a security for the payment of the debt due by Tucker to Toomer, for 
the purchase of a large number of slaves. The condition of the mort- 
gage being broken by Tucker, the legal title was thereupon vested in 
the mortgagee, only for specified purposes, and it does not, therefore, 
operate as a payment. 

The absolute ownership of these negroes (the possession never having 
changed after the sale) continued in Tucker until by the Acts of the 
United States Government they were made free, [and] the loss must 
be borne by him. 

The facts of this ease would not justify an apportionment of said loss 
between the vendor and vendee. 

This case is fully covered by Freeman vs Bass, decided by this Court at 
June Term, 1866. 


Foreclosure of Mortgage. In Chatham Superior Court. 
Tried before Judge FLEMING, January Term, 1867. 


The points involved in this case arose upon the following 
state of facts: 

On the first day of December, 1857, in South Carolina, 
John F. Tucker and Henry J. Dickinson, of Savannah, Geor- 
gia, executed and delivered their joint and several bond, in the 
usual form, in the sum of $107,300.00 to Henry Laurens 
Toomer, of Charleston, South Carolina. The condition of 
said bond was that said Tucker and Dickinson should pay, 
or cause to be paid, to said Toomer, his executors, adminis- 
trators, or assigns, the sum of $53,650.00, to be paid as 
follows: $17,833.33 Ist January, 1861; $17,833.33 1st 
January, 1862; $17,833.33 1st January, 1863, with interest 
annually from the date of the bond on the whole amount 
unpaid, until the whole principal and any interest that may 
become due and unpaid shall both be paid and satisfied fully- 

[On this bond the following payments were afterwards en- 
dorsed : 5th January, 1859, $3,750.50, for interest up to 1st 
instant ; $3,750.50 10th January, 1860, interest to 1st Jan- 
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uary, 1860; $3,823.37 on account of interest to Ist Decem- 
ber, 1861; and three hundred dellars on account of principal, 
April, 1862; $3,545.50 on account of interest for one year, 
and $650.00 on account of principal, January 3d, 1863; and 
$3,508.05 for one year’s interest January 12th, 1867. Each 
of these endorsements was dated at Charleston, and signed by 
H. Laurens Toomer. | 

On the said first day of December, 1857, said Tucker made 
and delivered to said Toomer his mortgage deed, in usual 
form, whereby he conveyed to said Toomer, &c., a part of the 
plantation named Drakie’s, then lately purchased by William 
C. Daniel of J. A. Fraser, describing it by metes and bounds, 
for the purpose of securing the payment of said bond, and 
conditioned to be void upon such payment. This mortgage 
was recorded in Savannah 8th December, 1857, and in 
Charleston, South Carolina, 23d December, 1857. At May 
Term, 1866, of Chatham Superior Court, a rule nist was had, 
calling on said mortgagor to show cause why said mortgage 
should not be absolutely foreclosed, and his equity of re- 
demption be taken away. 

The mortgagor for cause showed that said mortgage should 
be credited with the sums of money paid at the times and 
place stated in said endorsement ; partial failure of considera- 
tion in this: that said bond was given for ninety-one negro 
slaves sold by said plaintiff to said defendant on the 24th 
November, 1857, and that on the 11th December, 1864, said 
slaves, or the survivors and increase of them, were captured 
by the military forces of the United States from out of de- 
fendant’s possession, and emancipated and set at large without 
defendant’s consent, in said county, and that afterwards, while 
said negroes were so out of defendant’s possession, to wit: in 
the year 1865, by the concurrent action of the Governments 
of the United States and the State of Georgia, said capture 
and emancipation of said negroes were legalized, and thus 
said defendant wholly lost the property and services of said 
negroes; that without the fault of the defendant, and by 
reason of the late war between the United States and the 
Confederate States, and the consequent emancipation of the 
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slaves, it became impossible for said defendant to perform the 
condition of said bond, and that such impossibility was 
equivalent to a performance thereof to the extent of the bal- 
ance unpaid thereon on the 11th December, 1864; that on or 
about the 16th day of September, 1854, he was able and will- 
ing to pay, and then offered to pay, said balance in the money 
then current in the Confederate States, but that said plaintiff 
refused to receive said currency, only and solely on the 
ground that he could not invest the amount profitably; and 
that defendant was then willing and ready to deliver up said 
slaves, or a sufficiency of them, to said plaintiff, in discharge 
of said balance; but that the refusal of the plaintiff to take 
said currency, which was then the only obtainable and cir- 
culating currency, and the terms in which said refusal was 
conveyed, excused said defendant from further offer to per- 
form, under the results of said war, the emancipation afore- 
said, and the destruction of said currency, except, perhaps, as 
to the interest due on the bond ; and last, that the debt, to 
secure which said bond and mortgage were executed, was con- 
tracted in South Carolina, in consideration of certain ninety- 
one negro slaves, to wit: on the 25th November, 1857, 
which was to be consummated by a mortgage on said slaves, 
and also personal security and the mortgage on said land. 
The bond, with personal security, and said mortgages were so 
executed and delivered, the mortgage on the negroes (being 
executed and delivered in South Carolina) was amply suffi- 
cient to pay said debt; that said bond became forfeited on de- 
fendant’s first failure to pay, and thereupon, under the laws of 
South Carolina, the title to said slaves vested in the mort- 
gagee, and the loss of said slaves by emancipation should 
and does in law fall upon said mortgagee; and their value 
being sufficient to pay said debt, the debt is paid. 

Upon these pleadings the parties were at issue, and trial 
was had January Term, 1867. 

The plaintiff read in evidence said bond and said mortgage 
deed on the plantation aforesaid, and closed. 

Defendant then read in evidence a consent agreement of 
counsel, as follows: “ It is aumitted by counsel in this case, 
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“jst. That the agreement, bill of sale, and mortgage of 
the negroes, were made in the State of South Carolina, and 
are evidence for defendant. 

“9d. That the mortgage of the negroes was delivered in 
South Carolina. 

“3d. That the negroes were delivered in South Carolina 
to the defendant, and brought by him to Georgia, and were, 
with a slight increase, in his possession at the time they were 
emancipated.” 

And the following agreement, bill of sale, mortgage, and 
so forth, as follows : 


MEMORANDUM. 


Articles of Agreement between. Henry Laurens Toomer, 
by his agents, Capers & Heyward, of the first part, and Cap- 
tain John F. Tucker, of Savannah, Georgia, of the second 
part, made this 24th day of November, Anno Domini 1857— 
Witnesseth that the said Henry Laurens Toomer, by his 
agents as aforesaid, doth hereby agree to sell and deliver to 
the said Captain John F. Tucker ninety-one negro slaves, (as 
per list herewith annexed,) the names of said slaves being 
printed thereon singly and in families, and to pay for the said 
ninety-one negroes separately and singly the sum of six hun- 
dred and fifty dollars each, to be paid for as follows: the 
sum of five thousand five hundred dollars to be paid in cash, 
and the residue unpaid to be paid by bond, with approved 
personal security, in three installments, as follows, viz: the 
sum of seventeen thousand eight hundred and eighty-three 
dollars thirty-three hundredths—$17,883 33-100—on the 
first day of January, which will be Anno Domini 1861; the 
second installment, seventeen thousand eight hundred and 
eighty-three dollars thirty-three hundredths—$17,883 33-100 
—on the first day of January, 1862; and the last installment 
of seventeen thousand eight hundred and eighty-three dollars 
thirty-three hundredths—$17,883 33-100—to be paid on 
the first day of January, Anno Domini 1863, with interest 
annually from the date of said bond on the whole amount 
unpaid until the whole principal and any interest which may 
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at any time hereafter become due and unpaid shall both be 
fully paid and satisfied. The said bond to be secured by 
approved personal security uniting with the said Captain 
John F. Tucker in the said bond, together with a mortgage 
of the negroes sold, and a further mortgage of his Savannah 
River plantation, known as “ Drakie’s,” as a collateral secu- 
rity. And it is agreed between the said parties as aforesaid, 
that the delivery of the said negroes shall be at the planta- 
tion of the said Henry Laurens Toomer, on Ashepoo, from 
and after the first day of December next ensuing, and that 
the said Captain John F. Tucker as aforesaid shall incur the 
expenses of their removal. 

And it is hereby further agreed by the aforesaid parties as 
aforesaid that the necessary papers, as usual, shall be paid by 
the said John F. Tucker as purchaser. 

And the said John F. Tucker, of the second part, doth 
hereby agree to purchase the aforesaid negroes, as _ per list, at 
the price for each separately set forth as above, and to pay 
for, comply with, and conform to the requirements as set 
forth in the above agreement, in each and every particular 
part thereof, as above specified and set forth. 

Witness our hands and seals, this 25th day of November, 
1857. 

H. LAURENS TOOMER. 
By his agents, CAPERS & HEYWARD. 
Witness : JOHN F. TUCKER. 
E. T. BuRDELL. 


I hereby, also, personally agree to and confirm the above 
articles of purchase and sale, as made by my agents for me 
and in my name. 


Witness : H. LAURENS TOOMER. 
P. D. Morcock. January 14th, 1858. 


THE STATE OF SOUTH CAROLINA. 
Know all men by these presents : 
That I, Henry Laurens Toomer, of the City of Charles- 
ton, in the State aforesaid, for and in consideration of the 
sum of fifty-nine thousand eight hundred dollars, to me in 
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hand paid, at or before the sealing and delivery of these 
presents, by John F. Tucker, of the City of Savannah, in the 
State of Georgia, (the receipt whereof I do hereby acknowl- 
edge,) have bargained and sold, and by these presents do 
bargain, sell, and deliver to the said John F. Tucker, the 
following named ninety-two negro male and female slaves, 
viz: (stating their names.) To have and to hold the said 
slaves as above named and numbered, together with the 
future issue and increase of the females, unto the said John 
F. Tucker as aforesaid, his executors, administrators, and 
assigns, to him and _ his only proper use and behoof forever. 
And I, the said Henry Laurens Toomer as aforesaid, my ex- 
ecutors and administrators, the said bargained premises unto 
the said John F’. Tucker as aforesaid, his executors, adminis- 
trators, and assigns, from and against all persons, shall and 
will warrant and forever defend by these presents. 

In witness whereof I have hereunto set my hand and seal. 
Dated at Charleston, on the twenty-fourth day of November, 
in the year of our Lord one thousand eight hundred and fifty- 
seven, and in the eighty-second year of the sovereignty and 
independence of the United States of America. 

H. LAURENS TOOMER. [1.8.] 
Signed, sealed, and delivered in the presence of 
Wa. E. Stmmons, 
Puiuip 8. Poste... 


THE STATE OF SOUTH CAROLINA. 


To all to whom these presents shall come, 

I, John F. Tucker, of the City of Savannah, in the State 
of Georgia, send greeting : 

Whereas, I, the said John F. Tucker, as aforesaid, in and 
by my certain bond or obligation, wherein Henry J. Dicker- 
son is named as surety, bearing date even with these presents, 
stand firmly held and bound unto Henry Laurens Toomer, 
of the City of Charleston, in the State aforesaid, in the penal 
sum of one hundred and seven thousand three hundred dol- 
lars, ($107,300,) with a condition thereunto written, for the 
payment of the full and just sum of fifty-three thousand six 
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hundred and fifty dollars, ($53,650,) as in and by said bond 
and condition thereof, reference being thereunto had, will 
more fully and at large appear : 

Now know ye, that I, the said John F. Tucker, as afore- 
said, for the better securing the payment of the said sum of 
fifty-three thousand six hundred and fifty dollars ($53,650) 
unto the said Henry Laurens Toomer, his heirs, executors, 
administrators, or assigns, together with lawful interest for 
the same, I, the said John F. Tucker, as aforesaid, have bar- 
gained and sold, and by these presents do bargain and sell, 
and in plain and open market deliver unto the said Henry 
Laurens Toomer as aforesaid, the following named ninety- 
one negro male and female slaves, to wit: (giving their 
names and ages.) To have and to hold the said slaves, as 
above named and numbered, together with the future issue 
and increase of the females, unto the said Henry Laurens 
Toomer as aforesaid, his executors, administrators, and as- 
signs forever. 

Provided, always, nevertheless, that if the said John F, 
Tucker and Henry J. Dickerson as aforesaid, or either of 
them, their or either of their heirs, executors, or administra- 
tors, shall and do well and truly pay or cause to be paid unto 
the said Henry Laurens Toomer as aforesaid, his certain at- 
torney, executors, administrators, or assigns, the full and just 
sum of fifty-three thousand six hundred and fifty dollars, 
($53,650,) according to the true intent and meaning of the 
bond aforesaid, and of these presents, together with lawful 
interest, then this deed of bargain and sale, and all and every 
clause, article, and thing therein contained, shall cease, deter- 
mine, and be utterly void and of none effect, anything here- 
inbefore contained to the contrary thereof, in any wise, 
notwithstanding. 

And it is hereby declared by and between the said parties, 
and the said John F. Tucker as aforesaid, his executors, ad- 
ministrators and assigns, doth covenant, promise and agree to 
and with the said Henry Laurens Toomer as aforesaid, his 
executors, administrators and assigns, by these presents, that 
if default shall happen to be made of or in payment of the 
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said sum of fifty-three thousand six hundred and fifty dollars 
($53,650) as aforesaid, according to the true intent and mean- 
ing of the bond aforesaid, that then, in such case, it shall and 
may be lawful for the said Henry Laurens Toomer as afore- 
said, his executors, administrators, attorneys or agents, from 
time to time, and at all times hereafter, peaceably and quietly 
to enter into any or all the messuages, lands or tenements of 
the said John F.. Tucker as aforesaid, and to take the afore- 
said negro male and female slaves and their increase into his 
custody and possession, and the same to hold and detain to 
his own use and behoof (as his own proper goods and chat- 
tels) from thenceforth and forever, or the same to sell and 
dispose of at will and pleasure ; returning the overplus, if 
any should happen to be, after paying the said sum of fifty- 
three thousand six hundred and fifty dollars, interest, costs, 
and charges of collection, unto the said John F. Tucker as 
aforesaid, his executors, administrators, or assigns. 

In witness whereof, I, the said John F. Tucker as afore- 
said, have hereunto set my hand and seal, this first day of 
December, in the year of our Lord one thousand eight hun- 
dred and fifty-seven, and of the sovereignty and independence 
of the United States of America the eighty-second year. 

JOHN F. TUCKER, [L. S.] 
Signed, sealed and delivered in presence of : 
JOHN COOPER. 
R. F. Akin, Notary Public C. C. 


This mortgage was duly certified by a Commissioner of 
Deeds for South Carolina, (at Savannah,) and was recorded 
in Secretary of State’s office in South Carolina, 23d Decem- 
ber, 1857. 

The said defendant here closed his case, whereupon the 
said plaintiff, as rebutting evidence, offered the following let- 
ters, which were read to the jury : 


SAVANNAH, January 2, 1860. 
H. Laurens Toomer, Esq. 
Dear Sir :—I was in hope to-day I could have sent to you 
the amount of the interest due on the Ist inst. The weather 
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has been very rainy for four or five days past, and I came 
into town through a heavy rain to-day, expecting to get 
money enough for sales of rice to have forwarded to you the 
amount due you for interest, but my factors could not ad- 
vance me a dollar. Sales of rice are almost impossible to be 
effected, and they do not know who would pay if sold to, bit 
I have directed them to sell if possible, and hope in a few 
days to be able to forward you the amount. 

It is with feelings of sincere regret that I am compelled to 
say that it will be impossible for me to reduce the principal 
of my indebtedness to you. I regret it the more, as when I 
made the purchase I made it in good faith, expecting the 
instalments as they became due would be promptly met; but 
a series of misfortunes have befallen me since I made the 
purchase, and it is now only a question of time, which, if 
you will give me, will enable me to pay you all, and as these 
are troublous times we have fallen on, and an unparalleled 
commercial pressure, it is impossible to raise a dollar. Iam 
compelled consequently to throw myself on your magnan- 
imity and generosity, nor am I desirous that you should do 
so without being paid for it, and it will be much better than 
stocks or any other security at this time to invest in. I pro- 
pose to pay you in addition to the legal interest, 23 per cent. 
on all amounts of principal that I fail to pay when they be- 
come due, I giving you: my note, payable on the first day of 
January, when the interest becomes due, say for the excess of 
interest the ensuing year, which would be considered in the 
light of commission, not interest, for advancing $447 48-100, 
and so on for all amounts of principal not paid at maturity, 
would make the amount to pay you next January $4,- 
202 58-109 instead of $3,755 50-100, making the investment 
equal to 9} per cent. on all amounts of principal due. As I 
said before, it is merely a question of time, and I am not dis- 
posed you shall be the loser for a single dollar. It now rests 
with yourself whether I am ruined or aided along by your 
kindness, and should beg in these times your sympathy. I 
have ‘considerable amount of money due me from parties 
here, but the appeals have been made to me, and I cannot 
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find it in. my heart to press them, (even if the law did not 
prevent it,) when there is no demand ‘for what they have to 
sell nor money to buy with ; and as all seem to be struggling 
to vindicate our rights in the South, I trust that God will 
soften the hearts of all who hold the prosperity of another in 
their hands. Hoping that Georgia will soon follow the pa- 
triotic and noble example of South Carolina, 
I am yours, very respectfully, 


JOHN F. TUCKER. 


Indorsed : 
H. Laurens Toomer, Esq., 
Charleston, 8. C. 


SAVANNAH, January 8th, 1861. 
H. LAvRENS TooMER, Esq., Charleston. 

Dear Sir :—Yours of the 4th instant came to hand this 
morning and contents noted. It is with sincere regret that I 
am compelled to say that in times like the present I cannot 
raise a dollar beyond the settlement of the interest due, which 
shall be paid in a very short time. You ask me to write 
you and let you know what arrangements I can make towards 
the settlement of the bond now due. I cannot raise the 
money without the sale of property. I cannot sell, for there 
are no purchasers, except at a price, in times like these, that 
some hard-hearted old usurer would stand and gloat over the 
large gains he might make because he had held his money to 
take advantage of just such times as the present. Deeply 
reeretting the position my failure to pay has placed you, I 
have suffered ten thousand times more than the whole concern 
is worth, for the reason that I could not pay the money or 
help myself. When I pay the interest now due, it will make 
some over $17,500 I have paid you in principal and interest, 
and I trust you will take such a view of the case as will 
enable us to get along amicably in this matter. I assure 
you it would afford me more pleasure to pay you, if I had 
the money, than to withhold it; in fact, more than to receive 
it, if I did not need it to pay a debt. I desire to do what is 
right, and will do so to the utmost of my power. You shall 
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not lose one dollar, although it may inconvenience you to 
wait. Jam, as I said before, desirous to pay you, but it is 
impossible for money to be raised at the present time, conse- 
quently can do nothing. 

I am yours, very respectfully, 


JOHN F. TUCKER, 


The evidence being here closed, and the parties being at 
issue on the aforesaid petition and the objections of said de- 
fendant thereto, and especially the fifth objection in the 
record of said suit stated, the cause was argued on behalf of 
the said petitioner Henry L. Toomer, and the said defendant 
John F. Tucker ; the attorneys for the said John F. Tucker 
arguing and insisting that the aforesaid agreement for sale of 
negroes, the said bond, the said sale of negroes, and mortgage 
of negroes, became and were a contract made in and governed 
by the laws of South Carolina in its construction, application 
and enforcement ; that the said mortgage on land was only 
collateral or auxiliary to said contract in regard to the ne- 
groes ; that, after default made by the said mortgagee of the 
negroes, the title to said mortgaged negroes ceased to be con- 
ditional, and became absolute in said mortgagee, Henry L. 
Toomer, according to the said law of said contract, to-wit, 
the law of the State of South Carolina; and that, conse- 
quently, the loss of the value of said slaves, by their emanci- 
pation, without the fault of said mortgagor, should fall on 
the said mortgagee, to the extent at least of the value of the 
legal title to said slaves, and should not fall on said mort- 
gagor. 

The argument on both sides having closed, the Judge 
charged the jury, amongst other things stated in the follow- 
ing motion, that whilst the law of the place of the contract 
should govern, yet it did not follow that the loss by emanci- 
pation of said slaves should fall on the mortgagee, who 
became the legal owner on condition broken, and that the 
loss which said mortgagee suffered by said emancipation was 
only his mortgage security on the slaves, and not the loss of 
the debt. Whereupon, the jury retired and found for said 
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plaintiff that the rule nisi on said petition for foreclosure be 
made absolute. 

John F. Tucker, by his attorneys, moved for a new trial 
on the following grounds : 

1st. Because said verdict was contrary to law. 

2d. Because said verdict was contrary to evidence. 

3d. Because said Court erred in charging the jury that the 
loss of slaves by the act of emancipation did not fall upon 
the legal owner. 

4th. That the Court erred in charging the jury that, to 
fasten the loss upon the owner, he must have not only the 
legal but the beneficial interest. 

5th. Because the Court erred in charging the jury that, 
when, under the law of Carolina, the mortgagee became the 
legal owner by breach of condition, he holds as trustee for 
the mortgagor. 

6th. Because the Court erred in charging the jury that, 
when, under the law of South Carolina, the property became 
vested in the mortgagee, the loss of the property so vested 
did not cancel the debt to the extent of the property so lost. 

7th. Because the Court erred in charging the jury that 
upon the facts agreed upon and the law as given them in 
charge, they must find for the plaintiff. 

8th. Because the Court erred in charging the jury that, 
although, in the case of emancipation of slaves, the loss 
should fall upon the parties in interest in proportion to their 
interest, yet in this case that the loss should fall entirely upon 
the defendant, John F. Tucker. 

The new trial was refused. 

To which decision overruling said motion for new trial, the 
said John F, Tucker, by his attorneys, excepted, and assigns 
for error— 

Ist. That said Judge erred in refusing said motion for new 
trial, under the evidence in said cause. 

2d. That said Judge erred in refusing said motion for new 
trial, under the law applicable to said cause. 

3d. That said Judge erred in refusing to grant a new trial 
under the law and the evidence in said cause. 
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4th. That said Judge, whilst admitting, in said written 
decision, that said mortgage on negroes was a South Carolina 
contract, governed in its construction by the laws of South 
Carolina, whieh, on condition broken, vest the legal title to 
the mortgaged property in the mortgagee, yet erred in refus- 
ing said motion for new trial, and in deciding that the loss of 
the value of said negro slaves by emancipation should fall 
wholly on said John F. Tucker, under all the facts and cir- 
cumstances in said cause. 

5th. That said Judge, in - decision, erred in deciding 
that in said cause the mortgagee was or could be the trustee 
of the mortgagor, after condition broken as aforesaid. 

6th. That said Judge, in said decision, erred in deciding 
that the loss of the value of said negro slaves, by emancipa- 
tion, ought rightfully to fall on said John F. Tucker as 
mortgagor, and not on said Henry L. Toomer as mortgagee. 

7th. That said Judge erred in refusing said motion for 
new trial in said cause. 


Harris, J. 


The principles involved in this case were decided in Bass 
vs. Freeman, 34-vol. Ga. Repts., p. 369. 

In that case it was contended by counsel of Bass, that the 
instrument executed by him was a mortgage under the laws 
of ARKANSAS; that by the laws of that State, that, upon 
condition broken for the payment of the purchase money,— 
the title to the negroes ceased to be conditional, but became 
absolute in Freeman, and consequently as the legal title was 
in Freeman at the time of the emancipation of the slaves by 
war, the loss of the value thereof should, as there was no 
fault in mortgagor in causing their emancipation, fall upon 
the mortgagee, or at least in equity, be apportioned between 
the parties. The written opinion of Judge Walker does not 
entirely cover all the points made and considered and passed 
upon by the entire Court, or it would have been readily per- 
ceived by plaintiff in error here, that all the material ques- 
tions made by his bill of exceptions, had been adjudicated. 

With what has been said, we might appropriately stop ; 
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but it may not be without value to add a remark or two ;— 
they will have accomplished some useful end, should they 
elicit professional thought and investigation. 

It occurs to us that the fundamental vice of the whole 
claim of Tucker to relief, is founded upon the assumption 
that the sale of the negroes to him was conditional, and. that 
an absolute title, free from any equity of redemption, revested 
upon breach of payment by him—in Toomer the vendor. 

Even had the South Carolina mortgage in this case con- 
tained the most stringent agra@gment for the exclusion of inter- 
ference by a Court of Chancery, as by taking away the 
equity of redemption, that Court will never permit such an 
agreement to prevail, or any agreement which would change 
a mortgage into an absolute conveyance, upon any condition 
or event whatever. Howard vs. Harris, 1 Vernon, 190; Le- 
ton vs. Shade, 7 Vesey, 273; Williams on Real Property, 
355-6, top page. 

In this we discover an adherence to the old law maxim, 
“Once a mortgage, always a mortgage.” 

The whole’ equity of the mortgagor Tucker, consisted in, 
Ist, his equity of redemption, and 2d, in the right (had _ pos- 
session of the negroes been taken by Toomer and a sale made 
of them under the covenant allowing such sale, or under 
foreclosure,) to the excess of money raised over and above 
the payment of the debt, principal, interest and costs, to the 
mortgagee. 

We conclude what we have to say by a quotation from 
Chancellor Kent’s Com. 4 vol., 157, as it covers the entire 
reasoning upon which the Bass case and this were decided. 

“Tn ascending to the view of a mortgage in the contem- 
plation of a court of equity, we leave all these technical scru- 
ples and difficulties behind us. Not only the original severity 
of the common law, treating the mortgagor’s interest as rest- 
ing on the exact performance of a condition, and holding the 
forfeiture or the breach of a condition to be absolute by non- 
payment or tender at the day, is entirely relaxed; but the 
narrow and precarious character of the mortgagor at law, is 
changed under the more enlarged and liberal jurisdiction of 
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the courts of equity—their influence has reached the courts of 
law, and the case of mortgages is one of the most splendid 
instances in the history of our jurisprudence, of the triumph 
of equitable principles over technical rules, and of the hom- 
age which these principles have received, by their adoption in 
the courts of law. 

The opinion of Judge Fleming, pronounced in overruling 
the motion in this case for new trial, is so marked by vigor- 
ous logic and sound common sense, that we append and adopt 
it as fully expressing the reasons by which we are influenced 
in affirming his judgment. 


OPINION OF JUDGE FLEMING. 


Henry L. Toomer vs. JoHn F. Tucker. Motion for 
New Trial. 


This motion for new trial having been submitted without 
argument, I propose to do little more than to give the sub- 
stance of my charge to the jury,—from which it will appear 
whether the exceptions to my charge, and which exceptions 
are the ground upon which this motion is made, are well 
founded. I charged the jury 

1st. That the mortgage of the negroes, introduced as evi- 
dence in the cause for the purpose of proving payment, and 
upon which the argument has been made, is a South Carolina 
contract. 

2d. That, being a South Carolina contract, it is governed 
in its construction by the laws of South Carolina. 

3d. That by the laws of South Carolina, in a mortgage of 
personal property upon condition broken, the legal title to the 
property mortgaged, becomes vested in the mortgagee. 

4th. That this vesting of the legal title in the mortgagee, 
does not operate eo instanti as a payment of the debt due on 
the mortgage, but is intended to give the mortgagee control 
of the property, so as to enable him with more ease and facil- 
ity, speedily to collect his debt by applying the property, or 
so much of it as might be necessary for that purpose. That 
until such application was made, there was no payment. I 
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don’t mean that the mortgagee upon taking possession of the 
property, may be negligent in the use of his power to apply 
it to the payment of his debt. If loss accrues by reason of 
his negligence, he would doubtless be answerable for such 
loss. I am now only controverting the position of defen- 
dant’s counsel, that condition broken operates as payment. I 
say that it gives him control of the property for the purpose 
of enabling him the more speedily to apply it to the payment 
of the debt. If he proceeds with due diligence to do this, it 
is then and then only, that the payment is consummated. If 
loss occurs without his fault, it must fall on the mortgagor. 
Suppose that upon condition broken, the mortgagee proceeds 
at once to assert his rights, he takes possession of the property, 
but before he could advertise and sell, the negroes die; would 
his debt be paid? Assuredly not. Substitute emancipation 
for death, and where is the difference? In either case he fails 
to realize anything, and surely he cannot be made to credit 
more than he does realize, unless the failure to realize has 
been the result of his own conduct. Now if such be the case 
where the morgagee proceeds with all the diligence he can, to 
assert his legal rights by taking possession of the property, 
how much stronger is the case for him, when he abstains 
from the assertion of his legal rights and suffers the property 
to remain in the possession of the mortgagor, at his (the mort- 
gagor’s) own earnest request. If death or emancipation, 
while in the hands of the mortgagee and before he could re- 
alize, relieves the mortgagee from the obligation to give credit 
on his debt, then surely he is relieved from all obligation to 
give credit, if death or emancipation occurs while the prop- 
erty is in the hands of the mortgagor, and in his hands at his 
(the mortgagor’s) request. 

Again, suppose that the mortgagee finds it impossible to 
take possession of the property, as may happen if the prop-, 
erty is in the hands of a third party under purchase from the 
mortgagor, in such a case he may have to institute a suit,— 
is he bound to give credit before recovery had? Assuredly 
not. But he is bound to give credit if it be true that the debt 
is paid on condition broken. In such a case, the mortgagor, 
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with the price of the negroes in his pocket, is entitled to be 
credited again with their value on the mortgage. There js 
no escape from this result, if the position of the defendant’s 
counsel be right. 

I would not speak disrespectfully of any position taken by 
the learned counsel who represent the defendant in this case, 
but I must say that I have no patience with this argument, 
It seems to me to be an outrage alike upon common sense 
and common justice. 

That I am right in the views I have expressed, is evident 
from the practical operation of the law in South Carolina, 
What is the course pursued in South Carolina in the collee- 
tion of debts of this kind? So far as I am informed, the 
course is this: upon condition broken the mortgagee either 
proceeds himself, or if he chooses, he places his mortgage in 
the hands of the sheriff or of some friend, who takes posses- 
sion of the mortgaged property, to sell it and credit the net 
proceeds of the sale. If the property sells for less than the 
debt, the mortgagor is still liable for the deficiency ; if it sells 
for more than the debt, the overplus goes to the morgagor. 
This I understand and believe to be the usual proceeding in 
South Carolina. If I am not mistaken in this, then clearly 
condition broken is not regarded as payment, although by the 
law of that State, condition broken vests the fee in the mort- 
gagee. For if it be payment, then there can be no deficiency 
for which the mortgagor is still liable—and if there be an 
overplus, the mortgagor would have no right to it. In one 
word, if the mortgaged property is the property of the mort- 
gagee in the absolute sense contended for by counsel,—then 
the money for which it sells would also be absolutely his, and 
there would be no obligation to pay over the surplus. What 
better proof do we want that the vesting of the legal title in 
the mortgagee, is simply for the purpose of enabling him 
more speedily and effectually to collect his debt? To this 
extent the mortgagee is but the trustee of the mortgagor, and 
the trust becomes executed when the property, or so much of 
it as may be necessary, has been applied to the payment of the 
debt. If before this is done, loss occurs without the fault of 
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the mortgagee, by death or emancipation, it does not fall upon 
the mortgagee; for up to that moment the debt is unpaid, 
and remains unpaid unless the death or emancipation of the 
negroes, has the effect of payment. It does not necessarily 
follow that the loss must fall upon the mortgagee, because 
under the law he is the legal owner; for, though he be legal 
owner, he is made so for a special purpose. It has been 
harped on in the argument, that ‘the loss must fall on the 
legal owner ; that I at this very term so decided. In the case 
referred to, the legal owner was the absolute owner,—not the 
legal owner for a particular purpose. He not only held the 
legal title, but he had the beneficial interest. An executor 
or administrator is the legal owner of the personal property 
of the estate; but if a negro dies or is emancipated, who 
loses—the executor or the heirs and distributees of the estate? 
Loss, then, does not necessarily follow the legal title. That 
the vesting of the legal title in the mortgagee does not ope- 
rate as payment, is evident also from this; that if it be true, 
then when a mortgage of personal property has been taken 
to secure a debt, it destroys every other security that a credi- 
tor may have, and puts it out of his power to add to his secu- 
rity. Suppose for example that the creditor has in addition 
to his mortgage, taken personal security, as I believe was 
done in this case, he could never make that personal security 
liable. Why? Because, so long as the conditions of the 
mortgage were complied with, every installment paid as it 
fell due, he would have no right of action,—and upon condi- 
tion broken, he would have no right to proceed against the 
security, for then the debt would have been paid. In other 
words, the failure to pay is payment. 

I want no stronger argument against the proposition of 
counsel than is contained in the proposition itself. Let me 
present another view, to show that the legal title vested in 
the mortgagee by condition broken does not create that abso- 
lute ownership which would cast the loss by emancipation on 
him. If under certain circumstances he is to be prejudiced, 
then under certain other circumstances he ought to be bene- 
fited. “ It is a bad rule that don’t work both ways.” If the 
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mortgagee is to lose all by emancipation, when it would take 
all to pay his debt, then if there had been no emancipation 
and the property was more than sufficient to pay his debt, 
he ought to gain the excess. Why should he lose in the one 
case and not gain in the other? If there had been but one 
thousand of this fifty thousand dollars remaining unpaid, the 
failure to pay that one thousand dollars would vest that legal 
title in him as fully and effectually and absolulely as the fail- 
ure to pay fifty thousand dollars. If in the one case he is to 
lose the ninety negroes, in the other he ought to gain them. 
The truth is, that either proposition is monstrous. All this 
absurdity is avoided if what I contend for be true—that the 
legal title is vested in the mortgagee for the purpose of ena- 
bling him to collect his debt. He is bound to account to the 
mortgagor for such amount as he may realize from the prop- 
erty. I care not whether this accountability is at law or in 
equity ; it is enough for my argument that he is accountable. 
If the property more than pays his debt, he is liable for the 
excess. If it falls short of paying his debt, the mortgagor is 
still liable for the deficiency. This must be law, for it is 
justice. 

I grant that if loss occurs by reason of the neglect or fault 
of the mortgagee, he is responsible. But nothing of the kind 
has been shown in this case. Neither party is in fault. True, 
the mortgagee did not assert his legal right immediately on 
condition broken; but it is also true that the mortgagor ear- 
nestly appealed to him for indulgence. The negroes were 
allowed to remain with the mortgagor at his own request, 
and were in his possession when emancipation came. The 
result, to my mind, is very clear; the mortgagee has lost his 
security, the mortgagor his means of payment, so far as that 
security or those means depended on the negroes mentioned 
in the mortgage. 
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James M. Jones, plaintiff in error, vs. GEoRGE T. RogErs 
and Son, defendants in error. 


Notre.—Warne_r, C. J., did not preside in this case. 


1. Concentration by the agency of the press, or by associations of public 
opinion to effecuate any laudable intent, as to support the Government 
or to sustain legally its currency against depreciation, cannot be con- 
sidered as ‘‘duress.’’ A person acting under the influence of public 
opinion, thus produced, is entitled to no relief in any Court, for acts 
done by him under the legitimate pressure. 

2, But when his debtor, being a member of a vigilance committee created 
under the recommendation of a large public meeting of the citizens, 
and who publicly announced ‘ that they will hold all persons as ene- 
mies of this Confederacy who shall by any means depreciate the Con- 
federate currency, or shall refuse to receive it in payment of debts, 
and will use their best endeavors to bring all such persons to condign 
punishment by legal means, if the laws provide such punishment, but 
if not, with or without law”—reports the creditor to the vigilance 
committee for having refused to receive from him, in payment of a debt 
due before the war, such currency, and thereupon the creditor is sum- 
moned to appear before the committee to answer for his conduct, and 
in the meeting is denounced by a member of the committee as a traitor, 
and publicly on the streets by another, the receipt of the Confederate 
currency under such circumstances was involuntary ; it was under con- 
straint, ‘‘ duress,’’ and fear produced by the threat of bringing him to 
condign punishment with or without law; fears for his personal safety 
endangered by his denunciation as a traitor. 


8. Equity in such case will grant relief. 


Equity. Duress. Tried before Judge CoE, Bibb Superior 
Court, January Adjourned Term, 1867. 


Complainant avers that on the 20th of August, 1862, 
George T. Rogers and Charles H. Rogers (using the firm 
name of George T. Rogers & Son) made and delivered to 
him their promissory note, due one day after its date, for 
$1,354.23, which indebtedness arose as follows: Complainant 
in 1857 loaned James G. Rogers, son of said George T., and 
then a merchant in Savannah, $4,000.00, on the endorsement 
of said George T. Rogers & Son, and on the day of 
——, 1859, said firm assumed said indebtedness and took 
control of the notes or drafts constituting said previous in- 
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debtedness, and gave their own notes for the same; and their 
said note of $1,354.23 was given in renewal of the balance 
of their said note given in 1859. On or about the —~ 
day of September, 1863, said firm offered to pay off said 
promissory note in Confederate Treasury notes, (at par,) 
which were then greatly depreciated. Complainant had for 
years had his money loaned out for interest as an investment, 
and having no occupation or pursuit in which he could ad- 
vantageously use said Confederate Treasury notes, he refused 
to receive the same in payment of said note. Thereupon, 
said firm threatened to report complainant to “the Vigilance 
Committee,” then organized and appointed by a public meet- 
ing of the citizens of Macon, which committee consisted of 
Thaddeus G. Holt, Chairman, Preston E. Bowdre, Charles 
Collins, Thomas A. Harris, William B. Johnston, William 
T. Mix, Robert B. Barfield, Jackson DeLoache, John J. 
Gresham, said George T. Rogers, and perhaps others, who 
were organized and charged to look after and regulate and 
punish offending citizens who refused to take Confederate 
Treasury notes in payment of debts due to them before the 
war then existing; that a resolution of a meeting of the 
citizens of Macon, passed 17th Feb., 1863, was the founda- 
tion of that committee’s authority, said committee having 
been appointed by the City Council of Macon in conformity 
thereto; and that said resolutions embraced the scope of the 
authority assumed by said committee, which acted in con- 
formity thereto. 

The resolutions alluded to are here set out, and are the 
same hercinafter set forth in the evidence as the proceedings 
of said meeting. 

At the time of such refusal, and as an additional reason 
therefor, Vicksburg and Port Hudson had fallen, by which 
the Southern Confederacy had become irrevocably severed by 
Federal occupancy of the Mississippi River, and the Con- 
federate Army of Virginia had been defeated at Gettysburg, 
and the Western Army of the Confederate States had fallen 
back before superior forces from Tullahoma; and complainant 
really believed the subjugation of the Confederate States was 
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only a question of time, and Confederate Treasury notes, in 
comparison with specie, was then as fourteen to one discount, 
and complainant then believed they would be worthless; and 
dgain, said firm were then actively engaged in merchandizing 
for Confederate money, and could more safely employ such cap- 
ital than could complainant; and in 1859 complainant had 
sued said firm for this debt, and had withdrawn the suit, (be- 
cause said George T. represented that his credit would be 
thereby injured,) and made the arrangement already stated. 

Said firm reported said refusal to said Chairman of said 
Vigilance Committee, who notified complainant to receive 
said funds from said firm, and threatened to assemble the 
Committee and call complainant before it if he did not. 
Complainant still refused, and was cited by said Chairman 
to appear before said Committee on the 10th September, 
1863; and in view of the threats of members of said Com- 
mittee to publish complainant as a traitor, and of the danger 
to his person and property consequent upon continued refusal, 
and upon the advice of one of said Committee, James H. R. 
Washington, (who fully justified complainant in his legal 
and moral right to continue such refusal,) to yield up his 
rights and accept said Treasury notes at par, complainant 
authorized said Washington to represent him before said 
Committee and do whatever he thought best, and so to in- 
form said Committee. Washington attended the meeting, 
(where was also George T. Rogers as a member,) and in view 
of the threatening attitude of a majority, andthe danger of 
disturbance to complainant in the community, Washington 
withdrew complainant’s refusal, and promised that he would 
take the said Treasury notes at par for said debt ; and there- 
upon complainant gave up his note and took said currency 
therefor at par. Complainant did not invest said funds in 
property, but with other funds it was converted into State 
Treasury notes, which have been repudiated, (complainant 
having of them at the date of repudiation and now $1,493, 
and $550 loaned on call in March, 1865, all of which is now 
worthless, 
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Complainant waives all answer to the bill, except to these 
interrogatories : 

INTERROGATORY Ist. Did not said Jones, on or about 
20th August, 1862, receive the promissory note of Rogers & 
Son, due one day after date, for $1,354.23, or about that 
sum? and what was amount of same, its date, and when due? 

Int. 2p. Was not this note given in renewal of the balance 
due on a note or notes he held on Rogers & Son for a settle- 
ment of about $10,000, or other large sum, in 1859, by which 
said Rogers & Son became possessed of and the owners of 
the note or draft for that sum, previously held by said Jones 
made or drawn by James G. Rogers, and endorsed by said 
George T. Rogers & Son, and on which said Jones forebore 
suit, and made said exchange? what was the amount of said 
draft, its date, and when due; and who were the drawer, en- 
dorser, and acceptor ? 

Int. 3p. Did not said Rogers & Son, in September, 1863, 
offer to pay said promissory note to said James M. Jones, 
alluded to in interrogatory first, in Confederate Treasury 
notes at par, and did he not refuse to receive them in pay- 
ment, and on such refusal did not Rogers & Son notify the 
Chairman of the Vigilance Committee as aforesaid of the 
fact, and did said Rogers & Son afterwards, and about that 
time, pay off said note in said Confederate Treasury notes at 
par to said Jones? when was the payment made, and how 
much in Confederate Treasury notes was given in payment 
of the same, and when ? 

Complainant avers that he was thus forced into delivering 
up said note, and prays that he now have a judgment for the 
amount due on the same, and for such other and further re- 
lief as is equitable in the premises. 

Both defendants answered that complainant loaned to 
James G. Rogers $4,000.00 on or about the 14th July, 1857; 
James G. Rogers drew a draft on Way & Taylor, of Savan- 
nah, for $4,500.00, July 14th, 1857, payable twelve months 
after date, to order of George T. Rogers & Son, which draft 
was endorsed by George T. Rogers & Son, who got nothing 
therefor, but endorsed for accommodation only, and accepted 
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by Way & Taylor, and delivered to complainant in consider- 
ation of said loan. 

On 8th July, 1859, the said draft was taken up, and in 
liew of it said James G. Rogers made his note for $5,080.07, 
payable 17th J uly, 1859, to order of said Rogers & Son, and 
endorsed by them and said Way & Taylor. When and after 
this last note was due, George T. Rogers & Son paid all of 
it except about the amount for which the note of $1,354.23 
aforesaid was given, and took up the note for $5,080,07. 
Complainant states the date of the last note correctly ; de- 
fendant did propose to pay this note in Confederate Treasury 
notes; complainant did refuse to receive them. George T. 
says he did not threaten to report him to the Vigilance Com- 
mittee, or make: any other threat; said note for $5,080.07 
was in hands of Stubbs & Hill for suit, but suit was with- 
drawn, under what circumstances not recollected. 

GEORGE T. also answers that he did report said refusal to 
the Chairman of said Committee, but does not know what 
said Chairman did or said on the subject to complainant ; 
that afterwards, sometime in September, 1863, they did pay 
off said note at its face, principal and interest, in Confederate 
States Treasury notes. 

CHarLes H. Rogers also adopts the statements as to the 
time when and the currency in which said note was paid off, 
and states that suit was withdrawn upon a proposition of 
complainant, and admits that something was said about suit 
injuring credit of the defendants ; he answers that more than 
once in May or June, 1868, he offered to pay said note in 
Confederate Treasury notes, (before Vicksburg fell,) and also 
offered to pay him in cotton when it was about 45 cents per 
pound ; and that complainant refused these offers. He says 
nothing as to reporting to Vigilance Committee or threats, 
and sets up that that the notes ab origine were tainted with 
usury. They claimed that the note was paid. 

Upon the trial, after the bill and answers had been read, 
the parties introduced the following evidence: 
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EVIDENCE OF COMPLAINANT. 

THappeEus G. Hour testified that he was Chairman of 
Committee appointed by the City Council under the rego. 
lutions of the meeting of the citizens of Macon, of February, 
1863. About Ist September, 1863, George T. Rogers notified 
him, as such Chairman, that complainant had refused Con- 
federate Treasury notes in payment of a debt due to com- 
plainant by George T. Rogers & Son. Witness shortly 
thereafter met complainant in the street and told him of said 
complaint, advised him to take the money, but complainant 
refused. Witness told him if he persisted in refusing wit- 
ness would call the Committee together and lay the case be- 
fore it. 

Complainant persisted. Witness called the Committee to 
meet September 3d, but at request of complainant, and be- 
cause he was indisposed, the meeting was postponed to 5th of 
that month. 

On the 5th, part of the Committee assembled, to wit: (as 
well as recollected) T. G. Holt, J. B. Ross, J. J. Gresham, 
W. B. Johnston, Charles Collins, P. E. Bowdre, T. A. Harris, 
J. DeLoache, George T. Rogers, G. W. Price, A. Mix, 
Robert B. Barfield, and J. H. R. Washington. 

Complainant was not present, but J. H. R. Washington 
claimed that he was authorized to represent him, and did so. 
Complainant’s said refusal was stated to the Committee, and 
after discussion, but before final action, Washington stated 
that complainant would take the money. 

Witness does not recollect what was said in the discussion ; 
thinks Charles Collins and T. A. Harris expressed them- 
selves most strongly against complainant’s said conduct. 

On cross-examination, witness said he did not understand 
that the said Committee had or assumed to have power to 
punish for such refusals, the object being to make citizens 
take said Treasury notes by bringing to bear public opinion 
on them ; that as such Chairman he never undertook to carry 
out the resolutions of February, 1863, except by force of 
public opinion as aforesaid; that he knew of no threats 
being made by any of the Committee. 
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Rozert B. BARFIELD testified that he was present as a 
member of said Committee on said occasion ; complainant was 
absent, but represented by said Washington, one of the Com- 
mittee ; the matter was discussed ; some of the Committee were 
violent in denunciation of complainant’s said course; he did 
not recollect all that was said, but thinks that Charles Collins, 
then or shortly before, said that if complainant persisted in his 
said refusal, he ought to be published as a traitor, or words 
to that effect ; after the discussion had progressed, Washing- 
ton, apprehensive that a majority of the Committee would be 
opposed to complainant’s course, notified the Committee that 
complainant would receive said currency. 

Before the meeting, witness advised complainant that he 
did not think it would be safe for complainant to persist in 
his said refusal, and Washington assured complainant after 
the meeting had adjourned that he had told the Committee 
that he, complainant, would take the currency, and that, iz 
his opinion, it was not safe for complainant to refuse it. 

Witness is satisfied from what took place with the Com- 
mittee, afterward and during the same meeting, in the case of 
Dessau, that the Committee would have been against com- 
plainant had not Washington acted as aforesaid. \ 

In Dessau’s case, (for such a refusal) and for refusal to meet 
the Committee, a Sub-Committee of three was appointed to 
wait on Dessau, of which Charles Collins was Chairman ; 
Collins afterwards said Dessau would take the money, but 
whether he did take it, witness knew not. 

On cross-examination, he stated that J. B. Ross, A. Mix, J. 
DeLoache, W. B. Johnston, G. W. Price, were moderate men. 
Witness and Washington were there (opposing the action) as 
friends of complainant. 

ALBert Mrx testified that he was at said meeting of the 
Committee; strong feeling was exhibited by the majority 

against complainant ; some violently denounced his conduct ; 
thinks Charles Collins one of the most violent, though he 
could not recollect what was said. 

GABRIEL B, Roperts testified that from the 1st to the 
15th September, 1863, said currency was at the rate of fifteen 
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for one in gold in Macon. He further stated that he was a 
citizen of Macon and well acquainted with his fellow-citizens, 
and was thereupon asked “ whether, from such knowledge, 
he did or did not believe that at that time, September 15th, 
1863, complainant could with safety to himself have publicly 
refused to take Confederate Treasury notes for said debts,” 

Upon objection made, the Court refused to allow said ques- 
tion answered. 

Complainant testified in his own behalf that he loaned 
James G. Rogers $4,000.00 for twelve months, and took his 
draft therefor on Way & Taylor, of Savannah, accepted by 
them and endorsed by defendants for $4,500.00, that being 
the customary rate at which the banks were discounting such 
drafts ; in July, 1858, the draft was renewed in same way 
and at same rate for six months, the interest being added in; 
when this was due, or shortly afterward, it was again re- 
newed for six months at same rate of discount, and changed 
into a note on James G. Rogers, endorsed by Way & 
Taylor and George T. Rogers & Son, for $5,080.07, on 17th 
February, 1859; when this note was due, complainant got 
Hill & Stubbs to sue on it, and took the writ to George T., 
Rogers & Son to get acknowledgment of service. They asked 
not to be sued; said suit would injure their credit, and pro- 
posed to take up the note and give their own for same amount, 
if further time were given. Complainant thereupon divided 
the debt into installments, due at different times, with seven 
per cent. interest, and took the notes of Rogers & Son, with- 
out security, in payment of said note. On 20th Aug., 1862, 
said last notes had been paid off in money and notes, except 
a balance of $1,354.23, and for this they gave a note in re- 
newal. 

No offer was made to pay this last note till in July or 
August, 1863, after the fall of Vicksburg and Port Hudson, 
the falling back of General Bragg to Chattanooga, and the 
battle of Gettysburg. 

Up to these events, witness had taken $4,000 or $5,000 in 
currency for debts due before the war, and when the currency 
was of little use to him for re-investment, and he refused to 
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take any more; so told Rogers & Son and his reasons for re- 
tusing, to-wit: that his capital had been invested in loans 
before the war, and he had lost as much as he could afford 
to lose; Rogers asked him to take the money and invest 
it in cotton; witness replied that he was not trading or 
speculating, nor had he been, but as he, Rogers, was, he ought 
to invest the money and keep it till he could pay something 
valuable. About September, 1863, Rogers persisting in his 
offers, complainant peremptorily refused the currency on Sat- 
urday, August 29th, 1863. 

On Monday following, complainant was called on by T. G. 
Holt, chairman of said committee, on the street, and they 
commenced a discussion about said refusal ; complainant re- 
plied that George T. Rogers had been complaining of him ; 
Holt admitted that he had, and insisted that complainant 
should take the currency from Rogers ; complainant attempt- 
ed to reason with him, rehearsed what he (complainant) had 
said to Rogers, and said that he (Holt) and the other mem- 
bers of the committee, who ‘had their capital invested in 
railroad and factory stocks, and lands and other property, 
would not exchange their investments for such currency (then 
go much depreciated) at par; complainant reiterated his refu- 
sal, and Holt said he would call the committee together ; 
Holt, at complainant’s request, gave him the names of the 
committee-men; a day or two afterwards, complainant was 
formally notified to appear before said committee, by a city 
policeman, on Thursday of that week ; witness, on account of 
sickness, sent a note to said chairman, asking a postponement 
of the case till Saturday, and received the following reply :— 


September 3d, 1863. 
Mr. J. M. Jones: 

Dear Sir:—Your note is received. In reply, I have no 
power, at this late moment, to postpone the meeting of the 
committee. The committee may postpone the investigation, 
on the reception of your note to me, giving notice of your 


indisposition. Very respectfully, 
T. G. Hort. 
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The investigation was postponed till Saturday. Before 
that meeting of the committee, complainant conversed with 
one of the committee, P. E. Bowdre, who said he thought it 
was treason to refuse to take the currency, but as complainant 
thought differently, he would not say that of complainant, 
Some hour or two before the meeting, complainant met 
Charles Collins, one of the committee, on the street. Collins 
told him to take that money from Rogers; complainant re- 
plied that he would not, that it was an outrage. Collins said 
if he did not take it, he would be published to the world as 
a traitor. Complainant then went to the bank and saw J. H, 
R. Washington, one of the committee, and told him to repre- 
sent the case before the committee, and entrusted the whole 
matter to him, to do what he thought best under the circum- 
stances. Washington agreed to attend the meeting and rep- 
resent complainant. 

After the meeting, Washington reported to complainant 
that he had agreed before the committee, that the money 
would be received, and that while he regarded it as a great 
outrage upon complainant’s rights to be compelled to do so, 
he did not think him safe in refusing. R. B. Barfield, another 
of the committee, who had attended the meeting as complain- 
ant’s friend, gave the same advice. Thereupon complainant 
delivered up said note and took Confederate treasury notes at 
par therefor. He put said treasury notes with his other 
money, and never invested it further than endeavoring to ex- 
change his treasury notes for State treasury notes of the State 
of Georgia, payable in Confederate States treasury notes, and 
receivable for State taxes, and had them at the end of the 
war, and now has of such State treasury notes $1,498, and in 
Confederate money $68, and loaned on call in March, 1865, 
$500, and valued at the time at about sixty for one in gold. 
Complainant took said currency from Rogers & Son because 
he did not consider it safe for him to refuse to do so longer, 
under the circumstances. 
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The following appeared in the Georgia Journal and Mes- 
senger of February 25th, 1863, and was read in evidence : 


PUBLIC MEETING IN MACON. 


Macon, February 17th, 1863. 

In pursuance of a call published in the Daily Telegraph, a 
large number of the citizens of Macon and the surrounding 
country, assembled this day in the City Hall. 

The meeting was organized by calling the Hon. T. G. Holt 
to the chair and appointing W. D. Williams Secretary. The 
Chairman, on taking his seat, made known the object of the 
meeting, and announced that it was ready for business. On 
motion of Col. Whittle, a committee of five was appointed 
by the Chair, to-wit; Messrs. L. N. Whittle, Nathan Bass, 
J. J. Gresham, W. B. Johnston and A. Lockett, to consider 
and report business for the action of the meeting. 

Isaac Scott, Esq., being present, rose and stated that he had 
been informed by a friend, that certain transactions in which 
he was a party, were in part the occasion of the call of this 
meeting ; and if such were the case, he desired permission to 
make some remarks. On motion of Col. W. B. Parker, this 
permission was granted, and Mr. Scott accordingly occupied 
the attention of the meeting for a short time with some state- 
ments and explanations in regard to said transactions. The 
committee having retired, returned and reported the follow- 
ing preamble and resolutions, which, on motion of Col. W. 
K. DeGraffenreid, were unanimously adopted : 

“Although, happily for us, we ourselves are remote from 
the actual din of battle and clash of arms, and are allowed 
to enjoy in ease and security, the comforts of our homes and 
firesides, still we recognize the fact that we of Georgia, to- 
gether with our sister States of the Confederacy, are in the 
midst of revolution and war, and that these blessings are al- 
lowed us in consequence of the energy and gallantry of our 
young men, of our brothers, sons and friends, who have 
rushed to the field and are now confronting our enemies, of- 
fering themselves willing sacrifices for us, for our property, 
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and for their families whom they have left behind and in our 
keeping. 

“We are engaged in a war, whether considered in view of 
the numbers engaged on either side or the mighty results 
which must invariably follow to us, involving liberty and in- 
dependence on the one hand or utter subjugation and ruin on 
the other, of such magnitude as the world never before saw, 
and this with one of the most powerful nations of the earth, 
outnumbering us near three to one, requiring on our part not 
only unity of purpose but concert of action, and the active 
development of every power and aid to assist and sustain our 
young government and brave troops in the mighty and une- 
qual contest in which we are engaged; with this union and 
concert, smiled on as we feel we have been heretofore by a 
kind and gracious Providence, we must succeed, unless we 
shall be shorn of our strength by enemies lurking in our own 
midst, under the guise of friends. 

“To wage this war does now require and will require to 
keep troops almost innumerable in the field, to supply them 
with clothes, sustenance and transportation, to manufacture 
and supply immense quantities of arms and all the munitions 
of war, to provide for and take care of the wives and children 
whom our volunteers have left in our charge, while they are 
away battling, and if need be, dying in our defence; these 
and each and all of them, will require large sums of money 
to procure and supply, and without which the struggle must 
be given over; indeed, without money for the future, as well 
as now, we are already vanquished. 

“Our young government, not yet two years old, being cut 
off from all commercial intercourse with the world, hemmed 
in by the powerful navy of the enemy, is forced to rely on 
her own resources for money as well as for all other requisites 
to carry on this war for our independence, and although con- 
taining within itself all the elements of wealth sufficient 
even for this great emergency which is upon her, she is forced 
while the blockade of her ports shall continue, to resort 
to her credit until she shall be able to send abroad and 
dispose of the rich commodities with which almost every 
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farm in the land is filled, so that for the time, this credit as 
used by our government, the Confederate currency is to us, 
all in all. 

“Destroy this credit, break down this currency, and our 
armies must of necessity at once give up the, fight and come 
home, and we with them occupy the position our enemies 
in no other way have been or will be able to force upon us, 
that of serfs and slaves to the bigots of New England and 
their allies and friends. 

“ He who would thus work our ruin, would not hesitate to 
lead our troops into the ambush of the enemy, or by any 
other means in his power, short of taking the field as an open 
enemy, work our ruin. 

“ Therefore, 

“ Resolved, That we will hold all persons as enemies of this 
Confederacy, who shall by any means, depreciate the Confed- 
erate currency or shall refuse to receive it in payment of 
debts, and will use our best endeavors to bring all such to 
condign punishment by legal means, if the laws provide such 
punishment, but if not—to punishment with or without law. 

“ Resolved, That inasmuch as the Confederate Government 
has made its treasury notes a legal tender in payment for sup- 
plies for the army taken from the citizens by impressment, by 
compelling such citizens to receive them in payment for such 
supplies, and also in payment of its troops, we deem it both 
the duty and interest of the Government, as well with the 
view of sustaining its credit, as an act of impartial justice to 
all its citizens, to make such notes, by legislative enactment, 
a legal tender in payment of all debts. 

“ Resolved, That the proceedings of this meeting be sent 
to our Senators and Representatives, to the end that they may 
bring the subject before Congress, and either pass a law mak- 
ing the Confederate currency a legal tender, or a law inflicting 
severe punishment on all who shall endeavor to depreciate or 
lower its value. 

“ Resolved, That the Mayor and Council of the city of Ma- 
con are requested to appoint a Vigilance Committee, to be 
composed of twenty-five of our best and most substantial 
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citizens, who shall be clothed with all the power of the city 
police, and whose duty it shall especially be to collect any 
and all facts they can, bearing on this subject, and bring the 
offenders to punishment. 

“ Resolved, That the Committee who shall be appointed by 
the City Council, collect as far as they can, the names of all 
persons in the city, who have refused to receive the currency 
in payment of debts due them, that they may be brought to 
the notice of the public and to punishment; (on motion of 
C. J. Harris) that any attempt tending directly or indirectly 
to depreciate the currency of the country, is unpatriotic. 

“ Resolved therefore, That during the continuance of the 
war, the attorneys of this city be recommended to reject all 
claims for suits, where the party plaintiff refuses to accept 
Confederate money in payment of the same.” 

On motion of J. Rutherford, Esq., the proceedings of this 
meeting were ordered to be published in the city papers, and 
all journals favorable to the objects of the meeting, requested 
to copy. The meeting then, on motion, adjourned. 

T. G. HOLT, Chairman. 
W. D. WiLuiams, Secretary. 


The following Committee was appointed by the City Coun- 
cil, in conformity with the above proceedings : 

T. G. Holt, J. B. Ross, J. J. Gresham, Wm. B. Johnston, 
Charles Collins, J. W. Fears, G. M. Logan, 8. T. Coleman, 
P. E. Bowdre, Thomas A. Harris, J. T. Boifeuillet, David 
Flanders, J. DeLoache, J. A. Ralston, E. L. Strohecker, Na- 
than Bass, G. T. Rogers, C. C. Sims, W. T. Lightfoot, Rob- 
ert B. Barfield, George W. Price, W. Massenburg, A. Mix, 
J. H. R. Washington, Dr. M. S. Thomson. 


EVIDENCE FOR DEFENDANTS, 


P. E. BowpreE testified that he was one of said committee; 
was present when Jones’ case was acted upon, and never said 
there or elsewhere, that any one that refused to take Conféd- 
erate money was a traitor. 

Cross-examined, he said he had no recollection of ever 
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having made such statement; if he did, he must have been 
crazy. He said the object was to sustain the currency by 
bringing public opinion to bear in its favor. 

GrorcE T. Rocers testified that in the transactions with 
Jones, he was only accommodation endorser for his son, 
James G. Rogers, and was the same on other debts to a con- 
siderable amount; that afterwards James G. Rogers turned 
over to him a considerable amount of notes, accounts and 
stock in the Canton Copper-Mining Company, from which 
he had never realized anything; the stock of the Mining 
Company, was sold to pay the debts of the Company, and 
the assets so turned over are worthless ; he never threatened 
complainant in any way for refusing to take the currency, or 
to make him take it. 

CHARLES H. Rogers testified that in May or June, 1863, 
he offered to pay Jones said debt in Confederate currency and 
also in cotton, which Jones refused to take; his recollection 
is that it was before the fall of Vicksburg. 

Cross-examined, he said that up to January, 1863, he was 
Commissary Quartermaster in the Georgia Battalion in Vir- 
ginia, and after that, was connected with the Commissary de- 
partment of Macon under Captain Cunningham ; was not in 
the army speculating; on one occasion, while in Richmond, 
Virginia, he bought a lot of tobacco and shipped it to Geor- 
gia for his father, in execution of an order from his father ; 
never threatened Jones in any way for refusing to take the 
currency, nor to make him take it. 

J. J. GRESHAM testified he was present when the matter of 
Jones’ refusal was discussed ; thinks it was at a public meet- 
ing; he did not take part in the discussion, and never acted 
as a member of the Vigilance Committee, and did not hear 
Jones threatened with any violence; the civil courts were 
then in full operation, but little business was done besides 
cases of habeas corpus. 

Cross-examined, said he might be mistaken in saying the 
meeting was a public one instead of a meeting of the Com- 
mittee. 

WasHINGTON PoE testified that the courts were open and 
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in operation in 1863, and ready to give protection to citizens 
in their rights of person and property. 

C. B. Coxe, (the Judge,) testified the first case of action 
against persons for refusing to take Confederate money, was 
that of Isaac Scott; it gave rise to the meeting in February, 
1863 ; Scott had refused to take the currency, and persisted 
in his refusal after the meeting, and never did take it ; but 
shortly afterwards, in defiance of public sentiment on the 
subject, Scott sold the notes of the Carharts at public sale; 
this he did contrary to the advice of witness and Colonel De- 
Graffenreid, who were his legal advisers; the sale was, as 
Scott stated, in order that Carhart could not file a bill asking 
the courts to compel him to take the currency ; notwithstand- 
ing such refusal, no steps were taken to make Scott take the 
currency, by the Committee nor any one else, and no violence 
was ever done in consequence of Scott’s refusal. | Witness, 
about the same time, as an individual and as attorney for 
others, refused to take the currency and was not disturbed in 
person nor threatened with violence of any sort; he was not 
reported to the Committee, so far as he knew. 

It was admitted that J. T. Nisbet, who was absent, would 
swear that, in 1863, he refused several times to take Confed- 
erate notes for absent clients, and that no injury was done 
him, nor any threats of injury to him made in consequence 
thereof, and this was considered as evidence. 

T. G. Hour (recalled by complainant), stated that Gresham 
was mistaken in supposing Jones’ case was acted on at a pub- 
lic meeting of the citizens: it was at a meeting of the Com- 
mittee. 

The Court charged the jury that “if they believed, from 
the evidence, that complainant received from defendants the 
Confederate money in payment of said note, voluntarily and 
without any force or violence or threats from the defendants, 
or from any agency they had put in motion, they should find 
for the defendants ; that if it was the purpose and intent of 
the Vigilance Committee to induce complainant to take the 
Confederate money from the defendants at par, by bringing 
public opinion to bear on him, and complainant, to avoid 














+! 


rT = Fe 

















MILLEDGEVILLE, JUNE TERM, 1867. 173 


a 





Jones vs. Rogers & Son. 





this, agreed to take and did take it in payment of his notes, 
the payment was a good one; but if there was any force or 
intimidation used by defendants, or by any agency of the 
defendants, that would take away or destroy the free action 
of a man of ordinary firmness, the payment was not a good 
one; that they were the sole judges of the evidence and the 
weight they should give it, and should they be, by the evi- 
dence, satisfied that complainant was induced to take said 
currency by threats of violence, or by such menaces as would 
deprive a reasonably firm man of free voluntary action, then 
they should find for complainant; but if complainant took 
the currency in deference to public opinion, and without any 
fear of violence to his person or property, then the payment 
was a good one, and they should find for defendants. 

The Court was requested to charge: “If the jury believe 
from the testimony, that James H. R. Washington and Ro- 
bert B. Barfield, after meeting and conferring with the Vig- 
ilance Committee, advised the complainant that they did not 
consider it safe for him to refuse to take the Confederate 
money in payment, of defendants, that then the complainant 
had a right to act on such information, provided the jury 
should believe that said Washington and Barfield should 
have been men of ordinary firmness and intelligence.” 

The Court gave the request, with this qualification: “ If 
the unsafety consisted merely in bringing public opinion to 
bear upon the complainant, and he acted voluntarily and in 
deference to public opinion, then he did not act under such 
duress as would avoid the payment made to him.” 

The Court further charged, that should the jury believe 
from the evidence and the law as given them in charge, that 
complainant was entitled to recover, they should deduct from 
the amount the value of the Confederate money he took at 
the time he took it, and if from the evidence they believed 
complainant had received from defendants usurious interest, 
they should also deduct the amount of such usurious interest. 

The verdict was for the defendants, taxing them with half 
of the costs. 

There is no assignment of errors in the record. 
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The bill of exceptions states that during the trial excep. 
tions were taken on the following grounds : 

Because the Court refused to allow an answer to said ques- 
tion propounded to Gabriel B. Roberts, as to his opinion of 
the danger incurred by refusing said currency. 

Because the Court charged as aforesaid, and refused to 
charge as requested. 


B. Hix for plaintiff in error. 


LANIER & ANDERSON for defendants in error. 


Harris, J. 


1. If the complainant (Jones) in receiving the depreciated 
Confederate Treasury notes, in September, 1863, in payment 
of the note of the defendant, due before the war began, did 
so through the influence of public opinion brought to bear on 
his action by an association organized to persuade and im- 
press men with a sense of public duty, or through the instru- 
mentality of the press, appealing to the patriotic feeling of 
the citizen, in such case he could not and ought not to have 
relief in a Court. Such an act would be deemed voluntary. 
Conscious, as men of intelligence are, that individual example 
and moral power can, at most, accomplish but little in pro- 
ducing widely beneficial results, they almost instinctively 
resort to combinations of mind, wealth, character and posi- 
tion—agegregated, the scope and power of the association 
becomes the sum of the elements thus united—and knowing 
them, we are thereby furnished with a correct measure of the 
power it is capable of exerting. Acting within a legitimate 
sphere, exerted in the cause of education, charity, humanity— 
in the furtherance of a common public interest or policy—our 
experience demonstrates many beneficent results which have 
been accomplished by their agency. 

2. But when such associations are formed, though with 
generous and patriotic ends in view, when the means they 
employ are unauthorized by law and coercive in their nature, 
when they combine avowedly, not by personal sacrifice and 
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individual example of each, or by persuasive appeals to the 
hearts and interests of the people to co-operate with them, 
but to force men by the awe and fear of personal punishment 
to yield to and comply with their will, then it is that such 
associations exert a baleful influence over the community in 
which they exist, depriving men of their freedom, and thus 
subverting law. 

The case of complainant makes it necessary that we should 
seek through the testimony in the record to ascertain whether 
the act which he alleges to have been involuntary, is or not 
ascribable to the influence of an organization of the last kind 
above described, over his conduct. 

Some case or cases having occurred early in the year 1863 
of a refusal by a citizen of Macon to receive Confederate 
Treasury notes in payment of debts due to him, a call for a 
public meeting was made in the newspapers. A large num- 
ber of the most respectable citizens of the place assembled, 
appointed a chairman and a committee, to report the sense of 
the meeting. The burthen of the report was an impassioned 
exposition of the momentous importance of sustaining the 
credit of the Southern Confederacy as vital to the success of 
its cause, and the report was accompanied by several resolu- 
tions, which were unanimously agreed to. 

The report denounced as enemies to the Confederacy all per- 
sons who refused to receive its Treasury notes in payment of 
debts, and one of the resolutions pledged the meeting to the 
use of their best endeavors to bring all such men to condign 
punishment by legal means, if the laws provide such punish- 
ment. To this extent the action of that public meeting might 
have gone without transcending the limits heretofore stated, 
for it had an unquestionable right to unite in giving efficiency 
to existing laws. 

There were, however, as must have been known to several 
distinguished legal gentlemen, who appear to have mingled 
their counsels with the other persons constituting the meet- 
ing, no laws of the Confederate or State governments which 
made the refusal to receive Confederate Treasury notes a 
crime, subjecting a person offending to any punishment what- 
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ever, none which branded him with the epithet of enemy or 
traitor. So far, then, as they thus engaged, there was noth- 
ing illegal, and with all the industry they might use, they 
could not assist in bringing any one to punishment by law, as 
there were no such laws to be violated. It could have served 
at best for only a scare-crow. But the mecting did not stop 
with that pledge, they went a step beyond—they boldly 
crossed the line which separates legality and illegality, per- 
suasion and compulsion, not ignorantly nor unintentionally, 
but openly, knowingly and defiantly—they resolved wnani- 
mously that if the laws did not provide punishment, (for 
those who refused to receive Confederate Treasury notes,) 
they would bring them to punishment without law. Is there no 
menace, no threat in this? Is there not much more? 

To give effect to the combined will of this meeting, it 
urged the City Council of Macon to appoint a Vigilance 
Committee of its best and most substantial citizens, who 
should be clothed with all the powers of the city police, and 
whose duty it should be to collect all facts they can bearing 
on the subject, and to bring offenders to punishment. After 
ordering the publication of its proceedings in the city papers, 
it disperses. The City Council take up the subject—it ap- 
points the Vigilance Committee, and places its police at the 
service of the Committee. The spirit and purposes of the 
public meeting are transferred to the Vigilance Committee, 
which was created to carry into effect “the law” prescribed 
by the public meeting—the last is but the incarnation of the 
first. The public meeting had, so far as Macon was con- 
cerned, added by its legislation a new section to the Penal 
Code—it had created a new crime—its sanction was punish- 
ment, but indefinite as to kind or duration ; we cannot gather 
from what they resolved whether it was fine, imprisonment, 
exile or death—this seems to have been left to the discretion 
of the Committee. 

When we contemplate with some degree of minuteness the 
constitution of this body, we realize the establishment of an 
Inquisition of fearful proportions and powers, where each 
member is employed industriously in collecting the names of 
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all offenders against “the new law,” all facts bearing on the 
subject. Membership implies an engagement to watch, enquire 
diligently, to be active and on the alert, to arrest and bring 
offenders to punishment. In fine, the duties imposed and 
undertaken are those of a police and espionage over the law- 
ful and general business transactions of the city of Macon. 
This Committee is to exist during the war; it is invested 
with judicial and executive functions. It arrests the offender, 
or causes it to be done by the city police ; it accuses ; it pre- 
scribes its own sessions, its modes of procedure, its rules 
for admission of testimony, the quantity and quality neces- 
sary to determine guilt; it judges; it tries; it executes its 
own sentences. What element is wanting to make a body 
armed with or arrogating to itself such powers and functions, 
the most frightful of absolute despotisms ? 

It had its origin in the best impulses of patriotic hearts— 
of men who sought to accomplish what they deemed a great 
public good. But nothing was capable of greater perversion 
or could produce more injustice than the enforcement of its 
own requirement of compelling the receipt of Confederate 
Treasury notes at par in payment of all debts. It was not so 
intended, but it led to shameless wrong ; it became, in fact, 
an invitation to those who did not feel the restraint of moral 
principle or conscience to put themselves out of debt at little 
cost. . 

Can it be wondered at that debtors will avail themselves 
of such opportunities, when supported by the weight of large 
and respectable bodies of men, who stand pledged to punish 
all persons who do not comply with their will? The men 
are rare who have physical and moral courage enough, though 
conscious of their rights, to defy such coercion; most men 
fear to encounter a hazard which is undefined, a punishment 
which cannot be computed. But we will proceed and see 
whether the compulsory power of this Vigilance Committee 
was brought to bear on Jones, and how : 

The defendant, a member of this Committee, was indebted 
by note made before the war to Jones. When the Confed- 
erate currency had greatly depreciated, and stood relatively 
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as fifteen of Confederate notes to one dollar in gold, he pro- 
poses to pay his debt in those notes at par. Jones refused, 
Rogers forthwith reported him to the chairman of the Com. 
mittee, who convened it at an early day, and caused Jones to 
be summoned by a police officer to appear before it. Jones got 
suddenly indisposed, and begged a postponement of the meet- 
ing—the meeting assembled and adjourned over for a short 
period. In the interval, about an hour before the Committee 
were to assemble, Jones met with Mr. Charles Collins, g 
member of the Committee, who told Jones to take the 
money, and “that if he did not, he would be published to 
the world as a traitor.” Jones, instead of attending the 
meeting, went and saw Mr. Washington, another member of 
the Committee, and put into his hands, and that of Mr, 
Barfield, also a member, the matter. The Committee con- 
vened. “There was very strong feeling exhibited in the 
meeting against Jones for refusing to take the money ;” 
“some of the Committee were violent in their denunci- 
ations ;” “thinks Charles Collins was one of the most vio- 
lent ;” “thinks Charles Collins said then, or shortly before 
that, if the complainant would not give in and take th» cur- 
rency, he ought to be published as a traitor, or words to that 
effect.” 

Seeing the temper of the meeting, and being of the opinion 
that a majority were adverse to Jones, Washington and Bar- 
field agree that Jones shall receive the currency, saying to 
him when reporting what they had yielded to, that they 
deemed it a great outrage to his rights, but that they thought 
that it would not be safe for him to refuse. Upon this he 
takes the Confederate Treasury notes and gives up to Rogers 
his note. 

Without an abuse of language, can it be said that he did 
this voluntarily ? 

Interpreting from common sense the conduct of Jones, can 
any believe that he was sick when asking the meeting to be 
postponed—why not attend the adjourned meeting? Who 
does not perceive in these facts the influence of fear, especially 
when his interview with Mr, Collins, just before the meeting 
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of the Committee, is kept in remembrance? That fear was 


increased by the reports by Washington and Barfield—they 
thought and said to him that it would not be safe for him to 
refuse to receive the currency. Everything from first to last 
was minatory, and their opinions were rational, were founded 
upon what had occurred. Punishment of some kind for refu- 
sal was threatened by the resolutions—Jones had been notified 
to appear before the Committee—a Committee-man had said 
to him that if he did not take the money he would be pub- 
lished to the world as a traitor. Would it not have been 
punishment ? Is it nothing to be pilloried in a newspaper, 
to be held up to scorn, to odium? Would not such a publi- 
cation (libelous though in law it would have been, and in- 
dictable,) have been an invitation to the public to join in the 
hue and cry of denunciation against him? Would it not, 
moreover, looking to the time when threatened, most prob- 
ably have endangered his personal security? The city was 
filled with Confederate soldiers on furlough, or convalescent, 
or on post duty, and nothing could have been better conceived 
to have aroused their passions against Jones than to have de- 
nounced him through the newspapers as a traitor to the cause 
in which these soldiers were devoting their lives. 

3. This case presents such clear and impressive facts, all 
converging to a focus, that we cannot avoid their logical 
force. They demonstrate that duress by threats and menaces 
of punishment were exerted knowingly and intentionally to 
compel Jones to surrender his will to the will of the public 
meeting and Vigilance Committee, and that under the influ- 
ence of just and reasonable fears inspired by such action upon 
him, he involuntarily complied with what he deemed an out- 
rage upon his rights. 

We notice in the testimony that the highly-esteemed chair- 
man of the public mecting and Vigilance Committee was 
permitted to give his understanding of the purposes and 
power of the Committee. This seems to us to have been 
clearly inadmissible. The preamble and resolutions of the 
public meeting do not seem to us to be ambiguous; on the 
contrary they are very explicit, and interpret themselves; be- 
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sides they are in writing, and necessarily are the best exposi- 
tors of the sense of those who agreed to them. 

Again, we perceive that several witnesses were examined to 
prove that they had refused to receive Confederate Treasury 
notes, and that they had not been reported to and arraigned 
before the Vigilance Committee. Such testimony was imper- 
tinent to the matter under investigation, and should haye 
been excluded—the enquiry was, whether duress by force op 
threats had been used to coerce Jones to receive contrary to 
his will Confederate Treasury notes at par in payment of the 
note of Rogers ? 

We send the case back, that upon the new trial the charge 
of the Judge may distinctly submit to the jury the views 
herein stated. 





Joun H. NEwTon and Joun J. M. McCuniouay, plaintiffs 
in error, vs. JoHN M. Baiiey, defendant in error. 


Nore. Warner, C. J., did not preside in this case. 


1. A Justice, before issuing an order for bail in an action for slander, 
need not hear evidence pro and con, but should so far examine the 
pleadings and other matters connected with the suit, as to enable him 
to fix the amount of bail. - 

2. The Court, on the trial of scire facias against the bail, cannot enquire 
whether the amount of the bond was onerous. 

8. The Court, during the progress of the suit for slander, could reduce 
the amount of bail upon defendant’s application. 

4, Though the bond be not technically formal, if the recitals in it suffi- 
ciently show that it was taken as the bail bond in that case, the security 
can take nothing by this informality. 

5. To fix bail, the casa may be returned before the next term after it was 
issued. 


Scire facias. From the Superior Court of Jackson eounty. 


Tried before Judge Hurcuins. February Term, 1867. 


John M. Bailey brought an action for slander to August 
Term, 1859, of said Court, against John Horton. 









































MILLEDGEVILLE, JUNE TERM, 1867. 181 


a 





Newton and McCullough vs. Bailey. 








— 


Pending the action, Bailey made before D. L. Garrett, a 
Justice of the Inferior Court of said county, an affidavit, 
alleging “that John Horton, of said county, is justly in- 
debted to him in the sum of five thousand dollars in said 
case, for slanderous words spoken by said John Horton con- 
cerning said deponent; and that at the commencement of 
said action deponent did not require bail, and that deponent 
has reason to apprehend the loss of said sum or some part 
thereof if the said John Horton be not held to bail.” There- 
upon said Justice issued an order to “the Clerk of the Supe- 
rior Court and the Sheriff of said county,” commanding the 
Clerk to issue bail process for ten thousand dollars, and the 
Sheriff to execute the same. ‘The Clerk issued ordinary pro- 
cess, Without any order for bail. On the 11th January, 1861, 
the Sheriff arrested Horton, and took from him (and John 
H. Newton, Green R. Duke and John J. McCullough, as 
his securities,) a bond to pay the eventual condemnation 
money or render his body to prison. 

At February Term, 1866, Bailey obtained judgment 
against Horton for $300.00 and costs. Casa issued against 
Horton 23d June, 1866, and a return of non est inventus was 
made only two days thereafter. 

Scire facias against the said securities was issued, return- 
able to August Term, 1866. 

At March Term, 1867, the scire facias was amended by 
an allegation, that at the time it issued Green R. Duke was 
dead, and that twelve months had not elapsed since the grant 
of letters of administration on his estate. 

At February Term, 1867, attorneys for Bailey moved 
judgment upon the scire facias, and introduced the records 
and papers establishing the facts aforesaid. 

Defendant’s attorneys resisted the motion on these grounds : 

Ist. That the bond was joint, that Duke was dead, and his 
representatives should be a party. 

2d. Because the casa was returned prior to the term of 
the Court at which it was returnable. 

3d. Because the bond is not a bail bond, it is a mere pri- 
vate contract between the parties, and has no connection with 
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any bail process, nor refers to any proceeding for bail, and jf 
defendants are liable on it, it must be by suit. 

The recital in the bond is, “ Whereas, a civil suit in an 
action for words is now pending in Jackson Superior Court, at 
the instance of John M. Bailey, against John Horton, for the 
sum of $5,000.00. Now, if Horton fails to appear or pay 
eventual condemnation, the said securities will pay the 
amount of the judgment obtained in said case and the costs 
for him.” 

4th. Because for bail in actions ex delicto, the Judge upon 
hearing the facts, is to fix the amount of bail, but the Judge 
did not examine the facts, but permitted plaintiff to fix the 
amount, 

5th. The bail is excessive. 

The Court overruled the objections, and allowed judgment 
to be entered against the defendants in sei. fa. Defendants 
assign this action of the Court as error. 


Junius HILtLYER and LAMAR Coss for plaintiff in error, 


L. P. THuRMOND, (represented by W. Hope Hvtt,) for 
defendant in error. 


Harris, J. 


Pending the action of slander, plaintiff below made his 
affidavit and applied to a Justice of the Inferior Court for an 
order to hold the defendant in‘ the slander suit to bail. It 
was granted. The plaintiffs in error became bail for defend- 
ant below, and now when it is sought to charge them by sci. 
fa., they except to the order granting bail, the amount, ete. 
The power used by the Justice in granting bail, in cases 
sounding in fort, is conferred by statute. The affidavit, 
whilst it is perhaps not in as clear a form as it should have 
been, is distinct enough to furnish a foundation for the order 
to hold to bail. See Montigue vs. Leatr. 7 Ga., 366. 

1. The objection that the Justice did not hear the facts 
previous to fixing the amount of bail, is assumed and sup- 
ported by no testimony in the record—but we do not under- 
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stand that such direction to the person applied to for the bail 
order was ever meant to require the officer to hear testimony 
pro aud con—indeed, enter upon a’miniature trial involving 
the supposed merits of the case, probabilities of recovery of 
damages and their amount, but an enquiry sufficiently wide 
into the pleadings and other matters connected with the suit 
as would furnish him ‘with criteria or means of fixing with 


fairness the amount of bail. ° 


« 


2. We cannot go behind the judgment in this case on sect. 


fa. to pronounce upon the question raised as to what should 


have been a proper amount. See Gilmore vs. Lidden, 23 
Ga., 14. 

3. The defendant in slander, during the progress of the 
suit, could have applied to the Judge of the Superior Court 
toreduce the amount of bail required and given, and we make 
no doubt that the Court would have reduced it if the case pro- 
perly authorized the reduction. This objection comes too late. 

4, But it is alleged that the bond in this case is not a bail 
bond, but a mere private contract between the parties, and that 
it has no connexion with the bail process, ete. It may be con- 
ceeded, too, that this bond, like the affidavit, is deficient in 
form, yet it recites the pendency of the suit in Jackson Su- 
perior Court for words against Horton and for the recovery 
of $5,000.00, and to it is a condition for the appearance of 
Horton, or the payment of the eventual condemnation money, 
or judgment obtained in the case, ete. Is not its connexion 
with the bail process and the suit for words sufficiently shown 
by these recitals to authorize us in treating this bond as a 
paper in the case ? 

“ Td certum est quod certum reddi potest,” is a trite old law 
maxim, but furnishes in itself a full answer to the last objec- 
tion we have noticed. See Deboard vs. Brooks et al, 28 Ga., 365: 

Objection was also made as to the return of the casa into 
office before the full period of time between the Courts had 
elapsed. 

To fix bail, this is allowed. See Code, Sec. 3349. 

The case in all respects is against plaintiff in error. 


Judgment affirmed. 
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Henry T. Smiru, eé ai., plaintiffs in error, vs. Boyxry R. 
Smiru, defendant in error. 


Specific performance of a contract in writing and under seal, made for 
and in behalf of minors, by an adult friend, withabrother who has 
attained his majority, as to the terms upon which their father’s prop. 
erty shall be divided, will be decreed against such adult brother. 


The doctrine of the want of mutuality in the agreement in this case does 
furnish the correct rule for the decision of the case made by the record, 


Bill for specific performance. Demurrer. Decided by 
Judge Wu. M. Reese, presiding for Judge Avausrvs 
REESE, Jasper Superior Court, April Term, 1867. 


William G. Smith died in 1864, leaving as his heirs at 
law Henry T. Smith, Martha Penn, Thomas Penn, Russel 
Penn, Henry F. Penn, and Salina Penn, minors; Charles 
H. Thompson, Alice Clark and Emma Clark, minors; Kesiah 
Smith, widow of Henry G. Smith, deceased, Georgia Nixon, 
wife of Jesse F. Nixon, and Boykin R. Smith. THis estate 
of realty and personalty was worth one hundred thousand 
dollars, or other large sum, at his death. 

For some weeks after his death the heirs were in doubt 
whether he died testate or intestate. Boykin R. Smith knew 
that a paper called a will had been executed by deceased 
about a year before his death. Boykin R. Smith was offi- 
cious in getting it up, and drew the instructions from which 
said Jesse F. Nixon drafted the same. By it said Boykin R. 
was to be almost the sole legatee. What had become of that 
paper none of the parties knew. The estate was without a 
legal representative. In some way the parties learned that 
said paper had existed, and the provisions of it, and fre- 
quently discussed them. 

In these discussions Henry T. Smith, in presence of said 
Boykin R. Smith, denounced said paper as a fraud upon the 
deceased and his heirs, declaring that it was made under the 
dictation of said Boykin R., who had taken advantage of 
the weakness of deceased to impose upon him when he was 
in his seventy-ninth year, paralyzed and imbecile in body 
and mind, and perfectly pliant, and had fraudulently induced 
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said deceased to give to him nearly his entire estate. Henry 
T. Smith further declared that he was unalterably deter- 
mined to oppose the probate of said paper as the will of 
deceased, should it ever be found and offered for probate. 

After some weeks, said paper still being lost, and it ap- 
pearing that the said estate would pass under the acts of dis- 
tribution, said Boykin R. became anxious to hold certain 
specific property, which he pretended had been given to him 
by proper deeds, conveyances, and bills of sale, made by 
deceased. 

If such deeds, conveyances, and bills of sale were ever 
made, they were not out of the possession of deceased, nor was 
the possession of the property covered by them ever changed 
from deceased to Boykin R. Deceased had kept both the 
writings and the property, and Boykin R. had not claimed 
the property during the life of deceased, nor since his death. 
Boykin It. knew these facts, and that his said claim was at 
least very doubtful. Still it seemed probable that he would 
be compelled to take a smaller part of said estate than he 
would get under said pretended will, and he preferred these 
specific things to his share upon a distribution of the estate. 
Knowing that if the pretended will were found and offered 
for probate it would cause a law suit and a family difficulty, 
and that his imposition and undue influence in obtaifing it 
were true, and the paper an outrage upon the others of the 
family and unjust in its discrimination, in order to secure 
said specific property said Boykin R. proposed that the 
estate should be distributed by agreement of the parties at 
interest, thereby saving expeuse, avoiding litigation, and 
preserving peace and harmony. 

There were no debts to be paid, and the parties all con- 
sented so to divide the estate, by agreement, as follows: 


GEORGIA, JASPER CoUNTY. 

We, the legatees and representatives of legatees of the 
estate of William G. Smith, Sr., deceased, met on the 16th 
day of November, 1864, for consultation in regard to the 
settlement and distribution of said estate, do severally con- 
sent and agree that B. R. Smith have certain negroes, deeded 
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to him by his father when said B. R. was quite young, and 
their increase up to the time when B. R. became twenty-one 
years of age; that he is to have a certain tract or parcel of 
land in the County of Newton, known as the Evans place; 
then said B. R. is not to draw any more from said estate until 
the other legatees are made equal with him, except the Perry 
tract of land, jack, goats, buggy and harness, which said B, 
R. claims as his own property, purchased by himself; also, 
two negroes hired from Thomas Smith’s estate, and half of 
all the provisions raised the present year, as compensation for 
his own and his wife’s hands. 

We further agree that the taxes are to be paid out of the 
estate ; that the physician’s bills for the estate negroes are to 
be paid out of the estate, (the said B. R. Smith paying his 
own physician’s bill, and also that of the negroes held in 
right of his wife.) 

We further agree that the bond made by the said B. R._ 
Smith and Wm. G. Smith, to be paid by the estate, to wit: 
bond to the Confederate Government ; and that the one-half 
of the receipts for the same to be paid by the said B. R. 
Smith, and that the other half, together with all other prop- 
erty, not herein before specially conceded to said B. R. 
Smith, be divided between the widow and the other legatees, 
agreeably to the law or laws in such cases made and provided. 

We further agree that this be a final basis of settlement 
between all the parties as aforesaid, as witness our hands and 
seals, 

W. G. SMITH, 

J. F. NIXON, for ALICE 
and EMMA CLARK, 

H. T. SMITH, 

KESIAH SMITH, 

WILLIAM C. PENN, 

WM. H. THOMPSON, for 
C. H. THOMPSON, 

J. F. NIXON, 

B. R. SMITH. 
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All the heirs, personally or by attorney, signed said agree- 
ment. Before and after it was signed, Boykin R. repeatedly 
said that the pretended will was inequitable ; that this agree- 
ment was equitable and just; and that by it he intended to 
prevent forever any chance of dispute about said pretended 
will. 

In pursuance of said agreement, said heirs at law ap- 
pointed Charles F. Campbell, Robert Barnes, Benjamin T. 
Digby, Henry Walker, and Elbert Gay to appraise and then 
distribute the property of said estate according to said agree- 
ment. 

On the day of , 1864, said commissioners met 
for the purpose of performing said trusts, &c., and proceeded 
till so embarrassed in adjusting the shares on an equitable 
basis, (on account of the great difference then in nominal 
value between prices then and before the war,) they deter- 
mined that the best mode of equalizing the shares according 
to said agreement, was to sell the entire property, except what 
had been by the agreement specifically allotted to Boykin R. 
Smith. 

Accordingly, cattle, corn, fodder, oats, and other perishable 
property, was, after due advertisement, sold for $70,000.00, 
or other large sum, which was paid by the purchasers to the 
commissioners. 

A few days after said sale, when complainants and other 
purchasers went to take the property which they had bought 
at said sale, they were told by said Boykin R. that he had 
found said pretended will, and that he claimed all the prop- 
erty which said paper conferred upon him under the aforesaid 
family settlement and compromise, but would set up the said 
paper as a will and claim under it. 

The commissioners refused to go further, and at once turned 
over to said Boykin R. the proceeds of said sale, and all the 
other property of the estate, which consisted of one hundred 
and fifty head of hogs, twenty cows and calves, fifty head of 
sheep, ten horses and mules, forty negroes, twenty bales of 
cotton, three hundred barrels of corn, one hundred bushels 
of peas, one hundred bushels of wheat, thirty thousand 
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pounds of fodder, farming tools and implements, household 
and kitchen furniture, worth $300.00, and proceeds of a sale 
of a lot of whiskey. All of said property and the lands of 
deceased are held by Boykin R. and Kesiah Smith, in disre- 
gard of said agreement. 

Upon these allegations in their bill, the other heirs claim 
that Boykin R. Smith is trustee for them, and pray that by 
him, said Kesiah, and said Jesse F. Nixon, said agreement 
be specifically performed, and for discovery and account, and 
such further and other relief’ as is equitable. 


Said defendants demurred. The grounds of demurrer 
were: Because complainants had not made such a case as 
entitled them to discovery and relief; and because Kesiah 
Smith and Jesse F. Nixon and his wife, Georgia Nixon, are 
improperly made parties defendant, as no discovery or relief 
is sought from them ; and because the remedies of complain- 
ants are complete at law ; and further, because no one has the 
right to receive the property except a legal representative. 
No consideration is alleged for said contract or agreement, 
and all the parties in interest have not signed the same ; be- 
cause the proceeds of the sale went into the hands of com- 
plainants’ agents, and as by the agreement the property is to 
be distributed according to the law, it must be distributed 
under the will, which is the law in this case controlling the 
distribution. 

Upon the hearing, the Court sustained the demurrer and 
ordered the bill dismissed. 

The plaintiffs in error assign this order as error. 


W. A. Lorron and Junrus WINGFIELD, for plaintiffs 
in error. 


J. J. Fuoyp, Gro. F. Barrett, and W. W. CLARK, 
for defendants in error. 
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Harris, J. 


The general demurrer in this case was sustained by the 
Court below on the sole ground that “there was a want of 
mutuality in the contract sought to be specifically enforced.” 
This decision appears to us to be the result of a mistake of 
the facts. All the parties signing the agreement for the 
division of the property are adults, none are minors. Thus, 
these are unquestionably parties capable of contracting with 
each other, and who do actually contract. That some of the 
parties contracting did so in behalf of minors, and to promote 
their interest, furnishes in Equity no just ground for refusing 
to enforce the agreement. ‘They are doubly liable by their 
action—they are liable to defendants and they are liable to 
the minors—and this liability to defendants is, of itself, a 
refutation of the idea that there is no mutuality. 

But had the facts been as the Judge supposed them to be, and 
as they were argued to be here by the counsel of Boykin R. 
Smith—that is, that “the agreement” was made with minors 
by him—we do not perceive how that would affect the mutu- 
ality of the contract, though it might affect the mutuality of 
remedy. ‘To say, in such a case, that there is no mutuality 
of contract, because it was made with minors, is to assert such 
a contract as absolutely void. See Reeves Domestic Rela- 
tions, 245, 249. Few, very few contracts, (and those chiefly 
on grounds of public policy) mide by minors, are by law 
declared void ; most of the contracts of minors are merely 
voidable, and within this latter division would “the agree- 
ment” here fall. This distinction of the contracts of minors 
into void and voidable, was first clearly marked out by Lord 
Mansfield, in Touch vs. Parsons, 3 Burrows Reports, and it 
has been acted on in England and America ever since as law. 

If “the agreement” is voidable, at whose instance? Cer- 
tainly, unless for fraud or mistake, not by Boykin R. Smith, 
but by the minors. And when? The law gives them until 
after they have attained their majority, to confirm or repudi- 
ate it at their election. The adult B. R. Smith continues 
bound during the interval, and proper!y—it was his volun- 
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tary act to enter into the agreement, and if he made it with 
minors, there is, there should be, no escape for one who 
treats with minors, knowing them to be such—he treats with 
a presumptive knowledge of the protective principles of law 
made in their behalf. 

So that whether “the agreement” was made with adults 
or minors, it is binding on Boykin R. Smith, if it is founded 
on a sufficient consideration. 

What has been said disposes of the question of mutuality 
in the contract, or, in other words, that one party cannot be 
bound where the other is not, by shewing that to “the agree- 
ment” here there are competent parties who are bound to 
each other by its provisions. 

There is, however, a want of mutuality spoken of in the 
books which does not go to the destruction of the contract, 
but it furnishes simply a rule of practice or ground upon 
which chancery will take jurisdiction to grant specific per- 
formance or enforce agreements. This is termed mutuality in 
remedy. This question arises most frequently in that large 
class of cases growing out of the transactions of vendors and 
vendees. It is often made the criterion in determining 
whether equity will take cognizance of the case or not—thus, 
if it should appear that the remedies are alike and mutual, 
specific performance will be decreed ; if not, it declines juris- 
diction, and turns a party back on his rights in a court of 
law for damages or compensation. See Willings vs. Cottal, 
1 Simons & Stuart, 174; Adderly vs. Dixon, 1 Simons & 
Stuart, 607. 

It is very important to guard against confounding want of 
mutuality in the contract and want of mutuality in the rem- 
edy. In the case under review we think both exist. 

Is the agreement on consideration ? 

It purports to be under seal; the solemnity of a sealed in- 
strument imports consideration, or, to speak more accurately, 
it estops a covenantor from denying a consideration, except 
for fraud. It is upon this principle that Courts of Equity 
decree payment of voluntary bonds. 1 Fonblanque Eq. Ch. 
5 Note A; 3 Peere Wm. Repts., 222. 
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Compromises of doubtful rights are upheld by general 
policy, as tending to prevent litigation, in all enlightened 
systems of jurisprudence. 3 vol. Burge Com., 742; Picker- 
ing vs. Pickering, 2 Beavan, 56; Naylor vs. Winch, 1 Si- 
mons & Stuart, 565. 

Much more readily will Courts ef-Equity give effect to 
agreements of compromise of conflicting claims, especially 
when they partake of the nature of family arrangements, as 
will be seen by an examination of the cases hereinafter cited. 
See Batten on Contracts, p. 70, and cases there cited. 

The earliest case, perhaps—certainly the leading case on 
the subject of family agreements—is that of Stapleton vs, 
Stapleton, Ist Atkins’ R., Lord Hardwicke says: An agree- 
ment entered into upon a supposition of a right or of a 
doubtful right, though it afterwards comes out that the right 
was on the other side, shall be binding, and the right shall not 
prevail against the agreement of the parties. 

The compromise of a doubtful right is a sufficient founda- 
tion for an agreement. 

Where agreements are entered into to save the honor of a 
family, and are reasonable, a Court of Equity will, if pos- 
sible, decree performance of them. “From this decision 
down to the present day, says Chancellor Sugden, in Westby 
vs. Westby, 2 Drury & Warren, 503, (cited in 2d White & 
Tudor, Eq. cases, in notes to Stapleton vs. Stapleton,) the 
current of authorities are uniform, that whenever doubts and 
disputes have arisen with regard to the rights of different 
members of the same family, and fair compromises have been 
entered into to preserve the harmony and affection, or save 
the honor of the family, those arrangements have been sus- 
tained by Courts of Equity, albeit perhaps resting on grounds 
which would not have been satisfactory if the transaction had 
occurred between mere strangers.” 

The Court will not enquire into the adequacy or inade- 
quacy of the consideration. It is enough to support the agree- 
ment that there was a doubtful question, and a compromise 
fairly and deliberately made upon consideration, and the 
actual rights of the parties, whatever they might be, cannot 
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affect the question. Per Sir John Leach, V. C., in Naylor 
vs. Winch, 18. &8., 565. : 

In the same case, the Vice Chancellor also said: “Jn 
doubtful questions, such as upon the construction of a will, 
it is extremely reasonable that the parties should terminate 
their differences by dividing the stake between them in the 
proportion which may be agreed on.” 

In Neal vs. Neal, 1 Keen, 672, Lord Langdale sustained 
an agreement in parol as to a partition of lands devised to 
two brothers, saying, “ Looking at this case with reference to 
those principles deducible from the eases cited at bar, he was \ 
of the opinion that the agreement here, though by parol, as 
it was in the nature of a family arrangement, was an agree- 
ment which the Court would enforce.” 

The obligatory character of these family agreements is il- 
lustrated in the case of Pullen vs. Ready, 2 Atkins, 587, 
The agreement in this was between brothers and sisters, 
founded upon the assumption that all were entitled under a 
will. Lord Hardwicke enforced the agreement, as there was 
a neglect on the part of those complaining in acquainting 
themselves with the facts and legal consequences of them. 

In Stockly vs. Stockly, 1 Vesey & Beam, 30, Lord Eldon 
recognizes fully the doctrines of Stapleton vs. Stapleton, 
Pullen vs. Ready, and quotes in his judgment the case before 
Lord Hardwicke, of Corry vs. Corry, 1 Vesey, Sr., p. 19, 
which was an agreement to settle family disputes, the agree- 
ment being reasonable, though one of the parties was drunk | 
at the tine. This was an agreement between a son tenant-in- 
tail and his father tenant-for-life on something for the benefit 
of minor children; though the son complained of paternal 
authority having been exerted, which was true, vet as the 
agreement was reasonable, the Court not only would not set it 
aside, but actually enforced it. 

Lord Alvanly, in Gibbons vs. Caunt, 4 Ves., 840, speaking 
of mere agreements of compromise between others, not family 
arrangements, uses this strong language: “If parties will, 
with full knowledge of the doubts and difficulties as to their 
rights, act upon them, though it turns out that one gains a 
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great advantage, if the agreement was fair and reasonable at 
the time, it shall be binding.” 

The cases cited abundantly establishes the position, that in 
Equity the termination of family controversies furnishes a 
sufficient consideration to support agreements for such pur- 
pose, and that its powers will be fully and readily used to 
enforce them. : 

It appears from the bill of Henry T. Smith et al., that the 
agreement for the division of the estate of Wm. G. Smith 
was a fair and reasonable one; indeed, so far as defendant, 
Boykin R. Smith, is concerned, he gets a very decided ad- 
vantage in securing title to property he claimed, which other- 
wise would be a subject of controversy. This agreement, 
according to a decision of this Court in the case of Moore vs. 
Gleason, 23 vol., 144, amounted to a reduction and possession 
of each child of his or her share. It is difficult to regard 
the agreement here in any other light than as executed at 
least in part—the appointment of commissioners by all the 
parties to sell and divide, and the actual sale made of all the 
property except the share of said Boykin R. Smith, which 
was paid to him in kind, all strengthen the idea. Besides, 
he has arrested the payment of the shares of the other child- 
ren, and required of and received from the commissioners the 
proceeds of the sale in which he has no property. Has he 
not by his conduct made himself as to the funds in his hands 
a trustee to and for the use of the other parties to the agree- 
ment, and, as such, liable to account? We leave, however, 
this point open for decision below. In conclusion, we say 
that the waiving of the advantages he had by the will of his 
father—with a knowledge of its provisions—at the time he 
entered into the agreement with his brothers and sisters, with 
a view to family harmony, furnishes a sufficient consideration, 
without anything else, for the agreement ; that he, the said 
Boykin, is estopped by said agreement from claiming anything 
through the will of his father—and there being no creditors 
of the testator concerned, the will ceases to be the law of dis- 
tribution as to all who are parties to or claim through the 
agreement. The agreement has as to them become the law 
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for the distribution of the estate of Wm. G. Smith, and 
should be enforced. 


Judgment reversed. 





Exi1asB W. WELLS, administrator of JAMES WILDER, plaintiff 
in error, vs. Mary C. WILDER, defendant in error. 


Note. Warvyer, C. J. did not preside in this case. 


The laws of Georgia allow a widow one year’s support for herself and 
minor children out of the estate of her deceased husband. They do 
not contemplate that she shall live at the homestead and consume the 
provisions belonging to the estate, and have a year’s support also al- 
lowed. 

Whenever the widow applies for an assignment of the year’s support, she 
must be charged with the value of what she previously consumed. 


Twelve months’ allowance to widow and children. Tried 
before Judge Sprer. Pike Superior Court, April Term, 


1867. 


This case stood for trial in said Court, on appeal from the 
Court of Ordinary. It was an application for “the twelve 
months’ allowance for the support of widows and children.” 

It was caveated by plaintiff in error. 

The testimony was as follows : 

Mary C. WiLpErR (the widow applying,) said: James 
Wilder left six children, four of them minors, three living 
with me. He had nineteen slaves, four hundred and five 
acres of land, and considerable personal property. He died 
January, 1865. 

Myself and children have worked hard for a support since 
his death. Until administration was had, we lived on the 
estate, (farm) and used what was left there; most of the corn 
and meat was taken from me. I do not know whether the 
estate is solvent ; it was at the death of my husband. 

I sold a horse to pay Dr. Caldwell’s bill for medical atten- 
tion; I sold a mule to get corn to live on; I got $140.00 
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worth of corn—I disposed of none of it to my son or son-in- 
law—I was forced to buy corn to keep the stock from perish- 
ing. I injured my hand while working to try to keep from 
selling the stock ; my hand is now disabled, and I fear per- 
manently so. ‘Twelve months after husband’s death, caveator 
applied, as a creditor, to me, about his debt; I could not 
have kept the stock alive without selling the mule; as I 
could get money for my work, I paid it for the first twelve 
months. Cannot say how much money I borrowed—more 
than $100.00. I cannot say how much provisions my hus- 
band left, most of it was taken by the soldiers passing by. 

The following return of the Commissioners was read in 
evidence for applicant : 

“We, the undersigned, appraisers appointed by the Court 
of Ordinary of Pike county, to appraise and set apart a suffi- 
ciency of the household and kitchen furniture for the use of 
the widow and minor children of James Wilder, late of said 
county, deceased, and to appraise and set apart twelve months 
support for said widow and children, do appraise and set 
apart all the household and kitchen furniture on hand for 
the use of said widow and children, viz: 








DB Cre tak Cie cssentsracitcdearddessi $ 50 00 
 derdignn. Waetnices cccsiccacsvnssousacses 75 00 
et RRR, FE IE ic nccvedcccuscrwcenieneasdonn 60 00 
tg | ne nner n ee 4 00 
DC IN i iki cc vikccksdivadctevasterteake 12 00 
D Rete ei isssenietenssndonciscasestviabledees 150 00 
© NG ecvcseniecemsstchotebinivemuan 275 00 
9 PN snctiatariinnn <xesernnneniotin 20 00 
Li ee CRG, ER cc eiescceceresesnemenessans 50 00 
Sh OE OF Ts csscenesascusonnciunsenonitens 7 00 
TE Catting-Eh alte sos ccsecctcncesescescisesndsees 8 00 
Cash to be paid out of estate........cesseeees 289 00 
$1,000 60 


“We, the undersigned appraisers, agree that it will take 
the foregoing for the widow and minors’ support for one year. 
ROBERT H. ALLEN, 
(Signed) W. B. BALLARD, 
L. J. GREEN, J. P. 
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“T do certify that the appraisers were sworn to do their 


duty according to law. 
(Signed) L. J. GREEN, J. P” 


The testimony for caveator was as follows: 

Dr. J. CALDWELL sworn, said: Deceased left a good many 
negroes at his death, a widow and at least four children, | 
can’t say what is a reasonable support for such a family, | 
got a horse from the estate, paid $250.00 for it. My medical 
bill was $246.00. I tried to get the horse from Wilder in 
his lifetime, he always refused to sell him, said he intended 
the horse for his wife. I allowed her $288.00 for the horse, 

Wilder was sick two or three months before his death; 
other members of the family were sick; the main portion of 
the bill was for Wilder’s last sickness. Wilder was a good 
provider for his family, lived well, in as good style as is 
usual in the country. Provisions were high about the time 
and after his death. Soldiers cut down a good deal of the 
corn the fall before he died in January. Another raid passed 
after his death. Plaintiff was obliged to buy corn after the 
corn was taken from her. She has worked hard since her 
husband’s death to support herself and children. In the 
style in which her husband lived, I do not think $1,000.00 
an unreasonable year’s support for herself and family. At 
present prices it would not support them a year. The style 
of living has changed since the war—half (of what was 
heretofore spent) is not spent by families. Living is much 
higher than before the war. The estate is insolvent. Wilder 
was in bad health several months, then was taken very ill, 
and lived only five or six days; for the last five days my 
services were worth $50.00. I stayed with him day and 
night. 

E. W. WELLS, caveator, testified: I am administrator of 
James Wilder’s estate. The estate is appraised at $1,653.50. 
It is insolvent. I can hardly say what would be a reasonable 
support for the family for twelve months. I think by econo- 
my they could live on $500.00. The estate is under mort- 


gage. 
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The amount in money awarded by the commissioners to 
the widow would exhaust the sales of the perishable proper- 
ty, (except what was given her,) and leave only seventy-seven 
dollars balance in hand arising from this source. The widow 
has taken her dower, 168 acres of land. It will take all the 
estate to pay the widow’s allowance. If anything is left, I 
have the oldest claim, and will get it. I have two claims, 
one older than the mortgage. The actual property set apart 
for the widow is, by appraisement, valued at $400.00, the 
money at $289.00, making near $700.00. I think the prop- 
erty is worth the value the commissioners put upon it in set- 
ting it apart for the widow. ‘The property sold did not bring 
the prices it was appraised at. 

F, DisMUKE, sworn for applicant, testified : 

The widow, in her support, after her husband’s death, got 
means outside of the estate. I know of her borrowing some. 
The land is worth all it is appraised at. The dower is run 
off on the old land of the estate. The amount set apart by 
the commissioners will not support the widow and family for 
twelve months as she lived before her husband’s death. It 
is more expensive to live now than before the war. The ap- 
praisement had included the whole property. Mrs. Wilder 
paid her husband’s funeral expenses. 

The evidence being closed, counsel for caveator contended, 
among other things, that the act of 15th December, 1866, 
“to define and regulate the laws governing the twelve 
months’ allowance for the support of widows and children,” 
was not applicable to this case. The Court charged the jury 
that said act did apply to this case, and that Mrs. Wilder was 
entitled to twelve months support from the date of the letters 
of administration on said estate. 

The verdict confirmed said allowance by said commission- 
ers, and judgment was entered accordingly. 

The errors assigned by the bill of exceptions are— 

Ist. Because the Court erroneously held said act of the 
General Assembly constitutionally applicable to this case ; 
and 








- 198 SUPREME COURT OF GEORGIA. 
Wells, Adm’r, vs. Wilder. 








2d. Because the verdict was contrary to law and the eyj- 
dence. 


J.Q. A. ALForD and Cops & JACKSON, for plaintiff jn 
error. 


H. GREEN, Boynton & DisMUKE, and DoyaL & Nuy- 
NALLY, for defendant in error. 


Harris, J. 


As some of the material facts in the record are very indis- 
tinct, we send this case back, that it may be submitted toa 
jury under a charge of the Circuit Judge, to this effect: That 
the laws of Georgia allow a widow one year’s support for 
herself and children out of the estate of her deceased hus- 
band; that the laws do not contemplate that she shall live at 
the homestead and consume the provisions belonging to the 
estate and have a year’s support in addition to what she may 
thus have consumed, allowed to her; that in all applications 
for a year’s support to be assigned her, she must be held 
chargeable with the value of what she had previously con- 
sumed. The last act of the Legislature does not change the 
rule laid down in the opinion of Chief Justice Lumpkin, in 
case of Blassingame et al. vs. Rose, 34 vol., p. 418, Ga. Repts., 
nor do we consider that act as violative of the clause of the 
State Constitution against retro-active legislation—for the 
right to a year’s support was conferred previous to the ren- 
dition of plaintiff’s judgment. 
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Dog, ex dem. of ExisHa M. Kina, plaintiff in error, vs. 
Rog, cas. ejector, and J. D, LEEvEs, tenant, defendant in er- 


ror. 


Where a tenant-for-life in land, holding under the will of her deceased 
husband, conveyed the entire estate in fee simple, by deed of bargain 
and sale, prior to the adoption of the Code: Held, that by the common 
law of force in this State, she forfeited her life estate in the land, and 
gave to the remainder-men the right of entry thereon—and that the 
the purchaser of the entire estate, and those claiming under him, hold- 
ing possession thereof under color of paper title for seven years from 
the date of such sale, will be protected by the statute of limitations 
against the remainder-men, although seven years had not elapsed from 
the death of the tenant-for-life. 


1. At Common-law a feoffment, fine or common-recovery, by a life-tenant 
forfeited the estate to the next taker. Watker, J. 

2. A bargain and sale or lease and release of the fee by a tenant-for-life, 
did not work a forfeiture, but the bargainee or releasee took such inter- 
est as the life-tenant had a right to sell. Watxer, J. 

8. The old doctrine of forfeiture by alienation of a greater estate than 
that owned and possessed by the tenant, was never incorporated into, 
nor became a part of the law of this State. Watxer, J. 

4. If a tenant-for-life forfeit his estate to the remainder-man by alienation, 
the remainder-man then has two titles,—the one by forfeiture and the 
other in remainder; and he may enforce either at his option, within 
the time prescribed by the statute of limitations. He may be barred 
as to one title, and yet recover upon the other Watxer, J. 


Ejectment. Tried before Judge AuGusTUS REESE. Jones 
Superior Court. October Term, 1866. 


This was ejectment on the single demise of Elisha M. 
King, for one-fifth interest in the plantation in Jones County, 
owned by George Broach at his death, containing about four 
hundred acres, the boundary of which is therein given. 

There was a count for mesne profits. 

The plaintiff introduced the will of George Broach, dated 
18th November, 1841. By the 2d item of said will, George 
Broach gave to his wife, Rachel Broach, all his lands in 
Jones County, containing eight hundred and _ thirty-seven 
acres, of which the land sued for is a part. 

The 5th item of the will is as follows: “It is my desire 
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that my beloved wife, Rachel Broach, shall have full power 
to dispose of a part or all of the above described property, in 
any manner she may think proper, and enjoy it in any way 
she may think fit, during her natural life; and after her death, 
I wish it equally divided between my beloved children, Rob- 
ert Broach, John Broach, Hamilton Broach, Mary Ann 
Broach and Calvin Broach.” 

Rachel Broach and Robert Broach were nominated therein 
executor and executrix. Plaintiff proved that Elisha M, 
King married the widow of John Broach, a son of the said 
testator, and that John Broach survived his father and was . 
married at his death, and in 1852 himself died, leaviig no 
heir except his widow. Plaintiff proved that during the 
years 1861 and 1866, the value of the one hundred and fifty 
acres of arable land, for rent, was one dollar and a half per 
acre per annum ; and it was agreed that for the intermediate 
years, the rent was worth fifty dollars per annum. 

Plaintiff next read in evidence a deed, made 3d April, 1852, 
by Rachel Broach as said executrix, in pursuance of the will 
and an order of the Court of Ordinary, conveying the entire 
estate in the premises in dispute, to Alexander H. Broach, 
his heirs and assigns; and a deed made the 12th November, 
1860, from A. H. Broach to George D. Leeves, to the prem- 
ises in dispute; and also the order of the Court of Ordinary, 
at March Term, 1852, authorizing said executrix to sell said 
property “at private sale or in such manner as will most 
conduce to the interest of the heirs and creditors of said de- 
ceased.” : 

Said deeds were drawn from the possession of the defend- 
ant, and were introduced to show a common propositus. 
Plaintiff introduced Cavin Broacu, who testified that his 
mother, Rachel Broach died in November, 1855 or 1856, he 
thought in 1855; and that his brother Robert, spoken of in 
his father’s will, died before his brother John died; that his 
mother’s sale of the premises in dispute, was not at public 
outery at the Court House, but was a private sale. On cross- 
examination, he stated that soon after A. H. Broach bought 
the land, he went into possession, and Rachel Broach moved 
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away; and that A. H. Broach and defendant Leeves have 
been in possession ever since, and it has been open and noto- 
rious, and known to the family. (A. H. Broach is said Ham- 
ilton Broach.) 

Here plaintiff closed his case. Defendant introduced no 
evidence. Defendant relied upon a plea of the statute of 
limitations. 

Plaintiff’s attorney requested the Court to charge the jury 
that the sale by Mrs. Broach, although made as executrix 
and under the order as read, permitting a private sale, was 
null and void, and did not pass the title out of George 
Broach’s estate; that the statute of limitations did not com- 
mence to run against the plaintiff until the death of Mrs. 
Broach ; and that the sale by Mrs. Broach, the life-tenant, 
did not forfeit her life-estate to the remainder-men, but was 
only a conveyance of her life-estate. 

The Court declined to give either of said requests, but 
charged the jury as follows: 

If you should believe from the evidence, that Hamilton 
Broach went into possession of the premises, under the deed 
of Rachel Broach as executrix, executed in 1852, and his 
successor, the defendant, went into possession immediately 
after his possession ceased, making the possession under that 
deed continuous, peaceable and uninterrupted for seven years 
immediately preceding the commencement of this suit, and 
that the plaintiff and those through whom he claims as lega- 
tees of George Broach, had knowledge of said sale by said exec- 
utria, as set forth in said deed ; and that said Hamilton Broach 
and those holding under him, notoriously claimed said land 
as their own property, within the knowledge of plaintiff and 
those through whom he claims as legatee of George Broach, 
then the plaintiff’s right of action is barred, and he cannot 
recover. 

Verdict for defendant. 

Plaintiff in error now assigns as error, the refusal to charge 
as requested and the charge as given. 


JOHN RUTHERFORD, for plaintiff in error, 
W. Pos, for defendant in error. 
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WARNER, C. J. 


This is an action of ejectment brought by the lessor of the 
plaintiff, to recover the one-fifth of a certain tract of land, de- 
vised by George Broach to his wife during life, with remain- 
der to his children. John Broach, one of the testator’s 
children, died, leaving a widow his sole heir, with whom the 
lessor of the plaintiff intermarried, and who now seeks to 
recover the possession of the one-fifth of the premises in dis- 
pute, as one of the remainder-men under the will of George 
Broach. 

It appears from the record, that on the 3d day of April, 
1852, Rachel Broach, as the executrix of George Broach, 
who had a life estate in the land under the will, sold the land 
at private sale, under an order from the Court of Ordinary 
for that purpose, to Alexander H. Broach, one of the remain- 
der-men under the will, for the sum of two thousand dollars, 
conveying to the purchaser the entire fee simple estate in the 
land. Upon this statement of facts, the legal presumption is, 
that the remainder-men under the will, received from the ex- 
ecutrix their pro rata share of the proceeds of the sale of the 
land in the due course of administration, ind have not there- 
fore, a very strong equitable claim now to recover their share 
of the land. Their legal rights, however, must be deter- 
mined under the law as it existed in this State at the time 
the deed was made by Rachel Broach, conveying the entire 
estate in the land to Alexander H. Broach. 

The defendant, who claims title and possession of the land 
under Alexander H. Broach as a purchaser of the entire in- 
terest therein, pleads the statute of limitations as a bar to the 
plaintiff’s right to recover possession of the land from him. 
At what period of time did the statute of limitations commence 
to run against the remainder-men? Did the statute com- 
mence to run from the time Alexander H. Broach went into 
the possession of the land under his purchase from the exec- 
utrix of George Broach, or did the statute commence to run 
only from the time of the death of Rachel Broach? This is 
the question to be decided in this case. 
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By the common law of force in this State at the time the 
deed was made by Rachel Broach, the tenant-for-life, convey- 
ing the entire estate in the land, she forfeited her life estate 
therein, and the remainder-men had the right to enter thereon. 
See Statute 11th Henry VII; Schley’s Dig., 146; 4th 
Comyn’s Dig., top page 392; 2d Bl. Com., 274-5; 3d Ba- 
con’s Ab., top page 464, letter C. 

Although the reason of the common law does not apply 
with the same force in this country as it did in England, in 
favor of the forfeiture of the life estate of the tenant, when 
he aliens the land by conveying a greater estate therein than 
by law he is entitled to do, thereby diverting the remainder 
or reversion from him who is entitled thereto, and renouncing 
his fidelity to his feudal lord ; yet the living principles of the 
common law are applicable here. The testator in this case 
made the tenant-for-life his confidential friend, trusted to her 
fidelity to hold the land during her life for the remainder men, 
and her act, conveying a greater estate than she had in the 
land, was a breach of trust, an open renunciation of her fidel- 
ity to him under whom she held and derived her title. 

Had this conveyance been made by the tenant-for-life to 
all the vemainder-men jointly, instead of to one of them to the 
exclusion of the others, a different question might have been 
presented, in regard to which we express no opinion. The 
conveyance of the entire estate to one of the remainder-men 
to the exclusion of the others, was as much a breach of her fi- 
delity to those excluded, as if the conveyance had been made 
to an entire stranger, and quite as prejudicial to their interest 
as such remainder-men. 

The 2242 section of the Code is relied on, which declares 
that “No forfeiture shall result from a tenant-for-life selling 
the entire estate in lands: the purchaser acquires only his in- 
terest.” The reply is, that the conveyance of the tenant-for- 
life in this case, was made before the adoption of the Code by 
the Legislature. The case of Parker vs. Chambliss, (12th 
Ga. Rep., 235,) is also relied on by the plaintiff in error. In 
that case, the only question involved and considered by the 
Court was, whether a tenant-in-dower, by committing waste, 
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forfeited her dower and treble damages by the Statute of 
Gloucester. This Court held that she did not, and that was 
the only question made, and the only question decided in that 
case. 

But it is contended, (and there are to be found decisions in 
the books to that effect,) that although the remainder-men 
might have entered immediately upon the forfeiture of the 
life estate, yet they were not bound to do so until the death 
of the tenant-for-life, and therefore the statute of limitations 
did not commence to run against them until her death. 

After forfeiture of her life estate by the sale of the land 
and the abandonment of the possession thereof to the pur- 
chaser, what interest had she in the land during her life, that 
would prevent the entry of the remainder-men thereon at any 
time, or prevent the running of the statute of limitations 
against their right of entry during her life? Upon principle, 
what has her life or death to do with the right of entry by the 
remainder-men after her life estate in the land is forfeited, 
and ceased to have any existence either in law or fact,—the 
more especially when they had full knowledge of the forfeiture. 
Why should not the remainder-men be required to prosecute 
their writ of formedon in remainder, or the modern substi- 
tute for it, the writ of ejectment, within the time required by 
the statute? 

In view of the facts of this case when applied to our own 
statute of limitations, and the construction which has been 
given thereto both by the Courts and the Legislature, we 
think that the statute did commence to run against the re- 
mainder-men from the time their right of entry on the land 
accrued to them. The 2637th Section of the Code declares 
that, “Title by prescription is the right which a possessor ac- 
quires to property by reason of the continuance of his posses- 
sion for a period of time fixed by the laws.” The 2642d 
Section of the Code declares that, *‘ Adverse possession of 
lands under written evidence of title for seven years, shall give 
a title by prescription.” 

In Watkins vs. Woolfolk (5th Ga. Rep., 261) this Court 
held that the statute of limitations in this State, not only 
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barred the right of action to recover the possession of land 
after the expiration of seven years, but barred the right of 
entry also. The record in this case shows that the defendant 
and Hamilton Broach, through whom the defendant claims 
title, were in the possession of the land for more than seven 
years, claiming it as their own, under written evidence of title 
derived from the tenant-for-life, by which she conveyed the 
entire estate in the land, which title was adverse to the title of 
the remainder-men, and hostile to their interest in the land. 
The record also discloses the fact that the remainder-men had 
knowledge of the conveyance of the entire estate in the land, 
by the tenant-for-life, and consequently had knowledge of 
their legal right to enter upon the land at that time. 

The conclusion of the majority of the Court, therefore, is 
that the statute of limitations commenced to run against the 
plaintiff in error as one of the remainder-men, from the time 
of the sale by Rachel Broach of the entire interest in the 
land, in favor of the purchaser who went into possession un- 
der that sale, and those claiming uuder him by color of paper 
title, and that the deeds set out in the record, furnish sufficient 
evidence of color of title, to enable the defendant to protect 
his possession under the statute of limitations ; and that there 
was no error in the Court below in refusing to charge the 
jury as requested, or in the charge as given. Therefore let 
the judgment of the Court below be affirmed. 
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WALKER, J., dissenting. . 


In this case I have the misfortune to differ with my asso- 
ciates. I have the satisfaction, however, of knowing that 
this difference of opinion can affect only cases growing out of 
transactions prior to the adoption of the Code. By Section 
2242 it is provided that “no forfeiture shall result from a 
tenant-for-life selling the entire estate in lands; the purchaser 
acquires only his interest.” I think this is but a legislative 
declaration of what was already the law. 

The position maintained by the majority, as I understand 
it, is that the attempted sale by Mrs. Broach of the fee for- 
feited the life-estate to the remaindermen, and that the pos- 
session of Hamilton Broach, from the date of his purchase 
in 1852, was adverse to the title of the other remaindermen ; 
in other words, that the sale not only forfeited the life-estate, 
but the remaindermen were bound to assert their rights ac- 
cruing by reason of the forfeiture, or endanger their title in 
remainder. 

1. It is true that at common law a life-tenant might, by 
feofiment, fine, or common recovery, forfeit his estate to him 
in remainder ; because such alienation amounted to a renun- 
ciation of the feudal connection and dependence, and tended 
to devest the remainder expectant. Another reason given 
was that the life-tenant, by granting a larger estate than his 
own, put an end to his own original interest, and the next 
taker was entitled to enter regularly, as in his remainder or 
reversion. 2 Bl. Com., 274-5. 

2. But in a note it is said that a conveyance by lease and 
re-lease, or bargain and sale, does not work a forfeiture. Ib., 
Note (16). This note, as I think, is sustained by the common 
law authorities. Feoffments, fines, and common recoveries, ope- 
rated “by way of transmutation of possession ;” while a bargain 
and sale is a contract by which a person conveys his lands to 
another for a pecuniary consideration; in consequence of 
which an use arises to the bargainee, and the statute (of uses) 
immediately transfers the legal estate and possession to the 
bargainee, without any entry or other act on his part. 2 


¢ 
































MILLEDGEVILLE, JUNE TERM, 1867. 207 


_—_—— 





King vs. Leeves. 





Thomas’ Co. Litt., top p. 578 (Note B); citing 2 Ju. 671. 
A bargain and sale is a conveyance operating under the stat- 
ute of uses, and never was liable to many of the incidents of 
feoffments, fines, and common recoveries. A bargain and 
sale does not, like a feoffment with livery, at common law, 
ransack the whole estate and extinguish every right and power 
connected with it. 4 Kent. Com., 84. “A mere grant or re- 
lease by the tenant-for-life passed at common law only what 
he might lawfully grant.” Ib., 83. “And so note two di- 
versities: first, between a grant by fine, (which is of record,) 
and a grant by deed in pais ; and yet in this they both agree 
that the remainder or reversion in neither case is devested ; 
secondly, between a matter of record, as a fine, &c., and a 
deed recorded, as a deed enrolled, for that worketh no forfeit- 
ure.” 2 Thomas Co. Litt., top p. 207. “So it is no forfeiture 
if tenant-for-life conveys by bargain and sale, or by lease and 
re-lease to another in fee.” 2 Leonard’s Rep., 60 (1598). 
(“ Leonard’s Reports,” says Sir Edward Sugden, Treat. on 
Powers, 6 Ed., 16, “were always in high estimation ;” and 
this opinion is confirmed by Lord Nottingham. “The Re- 
porters,” 99.) 2 Thomas Co. Litt., top p. 115, Note (L. 3) ; 
4 Com. Dig., 395; “ Forfeitures,” (A. 3); 3 Mod. Rep., 151. 
“ At common law, where a tenant-for-life undertook to con- 
vey by feoffment a larger estate than he himself owned, such 
interference with another’s title, operating to devest the re- 
mainder or reversion, was punished by forfeiture of the estate- 
for-life to the remainderman or reversioner. This principle, 
founded on the feudal system, according to which such a con- 
veyance was a renunciation of the connection between the 
lord and his vassal, is for the most part obsolete in Ameri- 
can law. It is said by one distinguished commentator that 
scarcely a direct decision upon the subject is to be found in 
our American books; and another is of opinion that as the 
form and nature of American conveyances is that of a grant, 
which passes nothing more than the grantor is entitled to, the 
doctrine of forfeiture is not in force, even independently of 
statutory provisions, in the United States.” 1 Hill Real 
Prop., 103-4 (quoting 5 Dana, 5, 11; 4 Kent, 106); ib, 
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528; 4 Com. Dig., 395, Note (g); 3 Bac. Abr., 465-6, 
“Estate for life, and occupancy.” 1 Greenl. Cruise Dig, 
top p. 113, Note (1), (Tit. 8, Ch. 1, Sec. 36); ib., 777 (Tit, 
16, Ch. 6, Sec. 8); 2 Vol. Greer. Cr. Dig., 157; (4 Vol., 
112, Tit. 32, Ch. 10, Sec. 32-3 ;) 2 Bac. Ab., 4, “ Bargain 
and sale.” To my mind, these authorities establish the po- 
sition that at common law a bargain and sale of the fee by 
tenant-for-life did not forfeit the life-estate ; hut the bargainee 
took such interest as the life-tenant had the right to sell. 

I am aware that some cases seem to decide that a bargain 
and sale with a general warranty of title may produce a dis- 
continuance, and perhaps a forfeiture. Stevens vs. Winship, 
1 Pick. Rep., 327; McKee vs. Plant, 3 Dall., 486; 3 Thom- 
as’s Co. Litt., 98, Note (A); ib., 125. Without admitting 
the truth of this position, a sufficient reply is, that the deed 
from Mrs. Broach to Hamilton Broach does not contain a 
general warranty. It warrants the title “so far as her office 
of executrix will authorize her, against all claims whatsoever, 
and not to be liable only in her representative character as ex- 
ecutriz.” In the case of Aven vs. Beckam, 11 Ga. Rep., 1, 
where the doctrine of the liability of an administrator was 
carried so far that the Legislature in a year or two after- 
wards changed the rule there laid down, the Court says (p. 8): 
“Tf the administrator, in explicit terms, stipulates that he 
shall not be bound, the other party wonld be also bound by 
the stipulation ; and the warranty, binding neither the estate 
nor the administrator, would be a mere nullity.” Here is 
an express stipulation against personal, individual liability. 
No stress was laid upon this point in the argument—it was 
not insisted that the question of warranty had anything to 
do with the case. The whole of the brief of Colonel Poe, for 
defendant in error, on this point, was this: “The plaintiff is 
barred by the stitute of limitations. The deed of Rachel 
Broach was made in 1852 to A. H. Broach, and he and de- 
fendant have had open and notorious possession ever since. 
The deed constitutes color of title, even though the vendor 
had only a life estate, and her authority to sell was only by 
virtue of the devise of a life estate. For as her deed con- 
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veyed a fee simple title, this act constituted a forfeiture of the 
life estate, and the remaindermen were entitled to enter eo in- 
stanti ; and the statute commenced running at the date of the 
deed ; to wit, in 1852. 2 Bl. Com,, 274, 275; Co. Litt., 251 ; 
Litt., Sec. 415.” 

3. Suppose I am wrong in this, and that a bargain and 
sale of the fee did at common law forfeit the life-estate, still 
I insist, that such was not the law in Georgia. By our 
adopting act, (Cobb’s N. D., 721,) we adopted such of the 
common law of England and such of the statute laws as 
were usually in force in the province on the 14th day of 
May, 1776, and were properly adapted to the circumstances 
of the inhabitants. The reason of the old law of forfeiture 
for alienation never existed in this country, the law was not 
adapted to the circumstances of our people. Feoffment with 
living at common law, and fine and common recovery, so far 
as I know, were never used in this State as modes of con- 
veyance. The modes of conveyance most in use, and of 
which our statutes speak, are bargain and sale and lease and 
release ; and I am not aware that an alienation of the fee, by 
a life-tenant, by either of these modes of conveyance, has 
ever been held to be a forfeiture in Georgia, until the present 
time. I think the authorities already cited sufficient to show 
that the whole doctrine of forfeiture by alienation of a great- 
er estate than the grantor possesses, is inapplicable to the 
condition of our people, and is not a part of our law. 

4. Suppose, however, that I am wrong in this position 
also, and that a bargain and sale of the fee may work, in this 
State, a forfeiture ot the life-estate; will the possession of 
the purchaser from the life-tenant be adverse to the title of 
the remainderman? I think not. My position is, that if 
there be a forfeiture of the life-estate, to the remainderman, 
by alienation, that he in remainder then has two titles, and 
may enforce either at his option. He may at once proceed 
and recover on his title by forfeiture ; or, he may waive that 
title, and on the death of the tenant-for-life, assert his title 
in remainder. The possession of the purchaser may be ad- 
verse, as against the title by forfeiture, without affecting in 
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any way the title in remainder. The two titles are in the 
same person, it is true, but the rights may be affected’ and 
enforced in the same way as if they were in separate persons, 
The old maxim applies, “ Quando duo jura concurrunt in 
una persona, aequum est ac si essent in diversis.” (Where two 
rights concur in one person, it is the same as if they were in 
separate persons.) Branch’s Maxims, 120: “ Where there 
exists two separate rights of entry, the loss of one by lapse of 
time will not impair the other.” Ang. on Lim., sec. 375, 
Hunt vs. Burn, 2 Sack., 421. In Goodright vs. Forrester, 
8 East’s Rep., 551, it was decided that “The fine of a tenant- 
for-life devests the estate of the remainderman or reversioner, 
leaving him only a right of entry, to be exercised either then, 
by reason of forfeiture, or within five years after the natural 
determination of the preceding estate.” Lord Hardwicke 
says, “That a remainderman, expectant on an estate-for-life 
or years, to whom a right to enter, or bring ejectment, is 
given by the forfeiture of the tenant-for-life or years, is not 
bound to do so; therefore, if he comes within his time, after 
the remainder attached, it will be good ; nor can the statute 
of limitations be insisted on against him for not coming with- 
in twenty years after his first title accrued by the forfeiture.” 
Kemp vs. Westbrook, 1 Vesey, sen. 278, (decided in 1749), 
“Tf, however, there be in any State a forfeiture of the life- 
estate by the act of the tenant-for-life, the party entitled to 
enter by reason of the forfeiture, is not bound to enter, and 
may wait until the natural termination of the life-estate.” 4 
Kent’s Com., 84; 2 Green]. Cruise’ Dig., 249, (3 vol. 449. 
tit. 33, ch. 2, sec. 36); 1 Hill on Real Prop., 555-6; Doe 
ex dem. Allen vs. Blakeway, 5 Car. & P., 563; (24 E. C. L. 
R., 709); 1 Wms. Saun. Rep., 319b; Ang. on Lim., 375. 
These authorities establish the position that the remainder- 
man may assert his title in remainder, and the possession of 
the purchaser from the life-tenant will not be adverse until 
the death of the life-tenant, although the life-estate may have 
been forfeited by the alienation. Such possession is not hos- 
tile to, but is consistent with, the title in remainder. 

If, as I have endeavored to show, a bargain and sale of 
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the fee, by a life-tenant, did not, at common law, work a for- 
feiture of the life-estate; or, if such was the effect at common 
law, that this doctrine, not being adapted to our circumstances, 
never was incorporated into our laws ; or, if, in case of a for- 
feiture to the remainderman, of the life-estate, by the life- 
tenant, the remainderman had two titles and could assert 
either at his option, and within the time allowed by the 
statute of limitations, from the accrual of his right of entry, 
by virtue of which ever title he may attempt to enforce, then 
the charge of the Court below was wrong, and the plaintiff 
should have a new trial. : 

The record shows that plaintiff’s counsel requested the 
Court to charge, that the sale by Mrs. Broach did not forfeit 
her life-estate; and defendant’s counsel requested him to 
charge that it did. Forfeiture or non-forfeiture was the 
issue; for, without a forfeiture, there could be no sort of 
ground for insisting that the possession of the purchaser from 
the life-tenant was hostile to the title of the remainderman. 

The other question made’ by this record, viz: whether the 
title passed by virtue of the sale, made by order of the Ordi- 
nary, authorizing a private sale, was not considered by the 
Court ; and therefore it would be improper for me to express 
an opinion upon this.point. To my mind, this was the real 
_question in this case, but a decision upon it was rendered un- 

necessary by the views entertained by the majority upon the 
question of the statute of limitations. For the reasons given, 
I dissent from the judgment rendered in this case. 
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Tue Mayor AND ALDERMEN OF THE City oF Savannau, 
plaintiff in error, vs. Exiza G. Burrouaus, defendant ‘in 
error. 


By the Act of 7th March, 1866, copies of lost bonds, or notes, may be 
established without requiring indemnity, unless the party liable for the | 
payment of such lost paper shall make oath, as required by the second 
section of said Act, which being done, the party seeking to establish 
the copy bond, or note, shall be remitted to the remedies provided by | 
law, before the passage of the Act of 1866. | 


Motion to establish lost bonds. Decided by Judge Fiew- 
ING, at Chambers, during Chatham Superior Court, May 
Term, 1866. 


Said cause was a petition to said Court, by said Eliza G. 
Burroughs, for the establishment, against the said The Mayor 
and Aldermen of the City of Savannah (a municipal corpo- 
ration), of two coupon bonds issued by said corporation, each 
for the sum of five hundred dollars, one numbered seven 
hundred and seventy-one (771), and the other seven hundred 
and seventy-two (772), signed R. Wayne, Mayor, and Joseph 
W. Robarts, City Treasurer, dated on the first day of Decem- 
ber, eighteen hundred and fifty-three, with fifty coupons 
attached. to each, for seventeen dollars and fifty cents for the 
semi-annual interest secured by each coupon; the bonds 
themselves being payable to the bearer thereof, on the first 
day of December, in the year eighteen hundred and eighty- 
eight, and the coupons also payable to the bearer, on the first 
day of June and the first day of December of each year; 
and which bonds, with said coupons attached, were, in said 
petition, averred to have been burned at Columbia, South | 
Carolina, on the night of the seventeenth of February, eigh- : 
teen hundred and sixty-five, at the burning of that place by | 


the army of General Sherman. Said petition was verified by 
the affidavit of the applicant. 
To this petition, said corporation, by its attorney, filed a ' 


plea or answer, to the effect that there was not suflicient evi- 
dence, under the proofs in said cause, that said bonds, with ] 
coupons attached, were either lost or desiroyed; and, again, 
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that if there were such proofs in said cause as would author- 
ize the establishment of said alleged bonds as’either lost or 
destroyed, yet that the establishment of such bonds, if granted 
by the Court, should be upon such just and equitable terms 
as would secure said corporation from the possibility of loss 
in case such bonds should thereafter prove to be in existence. 

Petitioner’s attorneys then introduced in evidence the testi- 
mony of WiLLIAM IF. DeSaussure and Epwin J, Scort, 
of Columbia, South Carolina, taken by commission. Mr. 
DeSaussure testified that petitioner was his daughter, and 
resided with him at Columbia; that he had in his possession 
the bonds in question, which were the property of petitioner, 
on the sixteenth day of February, eighteen hundred and 
sixty-five, and that they had been so in his possession for 
many years previous, for safe keeping, and that he might get 
the coupons cashed for her as they became due; that they 
were kept with his own stocks in a locked drawer in his office 
about one hundred and fifty yards from his dwelling ; that 
on the fifteenth of said February, General Sherman’s army 
approached Columbia, and that on the sixteenth of said 
month, witness, with some ladies of his family, left Columbia 
for Camden, and that he therefore knew nothing personally 
of what occurred in Columbia after he left, but that, upon 
his return soon after the enemy left, he found his dwelling 
and office burnt, with all his books and papers; that not a 
house was left standing within several hundred yards of his 
office, and it was morally certain that the bonds in question 
perished in the conflagration, although he did not see them 
burnt ; that there were nine law offices adjoining each other, 
of which his was one; that all were burned to the ground, 
but witness never heard it alleged that any of them were 
broken open and plundered ; that, on the fifteenth of Febru- 
ary, to guard against contingencies, he made a descriptive 
list of stocks, deeds, bonds, ete., which he held in his own 
right, or as trustee, guardian, or agent, and among these were 
petitioner’s bonds—the bonds and other valuable papers 
having been returned to the drawer, and the list kept in his 
pocket ; that on the twentieth of April he advertised for a 
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renewal of certificates of stocks, etc., which had been de- 
stroyed, and that most, but not all, of the certificates had 
been renewed by the respective companies; that all the 
coupons, not due, were attached to the bonds; and he believed 
the coupons due in December, 1864, were unpaid and stil] 
attached to the bonds, but this he could not say with absolute 
certainty. 

On the cross-examination, this witness stated that he could 
not say the bonds were destroyed by fire or otherwise; that 
he had stated the facts he knew, and others must draw the 
conclusion ; that the bonds were in his possession on the 16th 
of February, locked up in his office; on the 17th the city 
was destroyed, and his office burnt with all his papers; that 
he has never heard of the bonds since, and that he had no 
reason to suppose they were abstracted from his office before 
the fire; and that he thought, but was not certain, that the 
coupons due in December, 1864, were still attached and un- 
paid. 

The other witness testified that he had no knowledge of 
the bonds in question; that, as cashier of the Commercial 
Bank of Columbia, he had collected for Mr. DeSaussure, 
several times within the last ten years, two coupons of the 
city corporation of Savannah, for seventeen dollars and a 
half each, which Mr. DeSaussure said belonged to his daugh- 
ter, Mrs. Burroughs. 

Upon the foregoing state of the pleadings and evidence, 
the cause was submitted to the Court, after argument by the 
attorneys of the petitioner, and argument by the attorney of 
said corporation of Savannah—the attorney for said city in- 
sisting that there was no legal certainty, under the proofs in 
said cause, that said bonds of petitioner, with coupons at- 
tached, had been destroyed ; and therefore, it was the duty of 
the Court, before establishing the same, to require of the 
petitioner indemnity to said corporation. The Court made 
the rule absolute for establishing said coupon bonds, without 
indemnity to said corporation, and put its decision on the 
alleged validity of the Act of the seventh day of March, 
eighteen hundred and sixty-six, entitled “An Act amendatory 
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of the law relating to the establishment of lost papers,” and 
ruled that it was not necessary to decide whether, under the 
law as it existed before that statute, the defendant would he 
entitled to a bond of indemnity ; and that the law, as it ex- 
isted before that statute, had nothing to do with the case until 
the defendant should have taken the oath prescribed in that 
statute. 

Whereupon, counsel for said corporation moved the Court 
for a re-hearing of said cause, on several grounds, and, 
amongst others, that said Act of 7th March, 1866, according 
to the construction put upon it by the Court, would be un- 
constitutional, as violative of private right in denying the 
right of cross-examining witnesses, and the right of trial by 
jury, and subjecting parties to the risk of paying debts twice ; 
and that, if strictly construed without reference to previous 
legislation and law upon the same subject, said Act would 
take from courts the power to require indemnity from appli- 
cants for establishing lost papers; and the Judge of said 
Court refused a re-hearing, thereby affirming the previous 
decision of the Court in the premises. 

To which rulings and decisions of said Court and Judge, 
in the premises, the said corporation by its said attorney ex- 
cepted, and now says: 

1. That the Court erred in deciding that there was before 
it sufficient legal proof of the destruction of said coupon 
bonds of petitioner sought to be established. 

2. That the Court erred in refusing to require said peti- 
tioner, Eliza G. Burroughs, to give indemnity to said corpo- 
ration upon the establishment of said bonds as destroyed or 
lost. 

3. That the Court erred in deciding that said Act of 7th 
March, 1866, did or could constitutionally authorize the 
Court to establish said coupon bonds, without indemnity, and 
that it did or could constitutionally deny the right to cross- 
examine witnesses, or take away the right of trial by jury 
unless the defendant should make oath that said bonds never 
existed, or that the same had been paid off or discharged. 

4, That the Court erred in deciding that there was any 
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law repealing or interfering with that part of the sixth sec- 
tion of the Aet of the sixteenth day of February, in the 
year seventeen hundred and ninety-nine, entitled “An Act to 
amend an Act entitled ‘An Aet to revise and amend the judi- 
ciary system of this State,” which declares that .“the said 
Courts respectively shall have power and authority to estab- 
lish copies of lost papers, deeds or other writings, under such 
rules and precautions as are or may have been customary and 
according to law and equity.” 

5. That said Court erred in not granting the motion for a 
re-hearing of said cause. 


Epwarp J. HARDEN, for plaintiff in error. 


Law & Lovett, for defendant in error. 


WARNER, C. J. 


That the Superior Courts in this State have the power and 
authority to require indemnity where lost papers are sought 
to be established, under such rules and precautions as are or 
may have been customary, and according to law and equity, 
cannot be doubted ; but the question to be decided in this 
case is, what does the law require? Does the existing law 
require, or is it “according to law” that indemnity shall be 
given by the party seeking to establish a eopy of a lost bond 
or note, before he is entitled to the judgment of the Court in 
his favor? The Act of 7th March, 1866, furnishes the con- 
clusive answer to this inquiry: that Act, not violating the 
Constitution, is, in our judgment, the law applicable to this 
question, and must control it. 

This Act was passed in view of the then condition of the 
country, and was intended to give to parties whose papers 
had been lost or destroyed a summary remedy to establish 
copies thereof, to “be used in any Court of this State in lieu 
of the lost original.” There is, however, by the second sec- 
tion of the Act, a precautionary rule adopted for the protec- 
tion of the makers of the original papers alleged to have 
been lost or destroyed. The second section of the Act de- 
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clares, “That if any party who is liable for the payment of 
said lost paper in whole or in part, or whose interests are 
affected by the establishment of said paper, shall make oath 
that the said paper never existed, or that the same has been 
paid off or discharged, the party seeking to establish the 
same in the summary manner herein provided, shall be re- 
mitted to the remedies heretofore provided by law.” The evi- 
dence exhibited by the record in this case is very strong, that 
the original bonds were destroyed. There being no oath 
made in this case as allowed by the second section of the Act, 
and the petitioner having complied with the requirements of 
the first section, she was entitled to have the copy bonds es- 
tablished in accordance with the terms and provisions thereof. 
Let the judgment of the Court below be affirmed. 


Harris, J., dissenting : 


I regret that I cannot concur with my associates in the 
judgment rendered in this. case. When it was argued last 
December, the then Court differed very essentially in ref- 
erence to the several acts of the Legislature, passed since the 
Judiciary Act of 1799, touching the establishment of lost 
papers. 

By the sixth section of the Act of 1799, it was enacted 
“that the said Courts respectively shall have power and au- 
thority to establish copies of lost papers, deeds or other 
writings, under such rules and precautions as are or may 
have been customary and according to law and equity.” I 
entertained then and now tie opinion that the power thus 
conferred contained within it necessarily the power to require 
indemnity to be given by a party seeking to establish a copy 
of a lost security for the payment of money—that this power 
to require indemnity was unaffected by the Act of 1866, or 
by any and all of the acts passed since 1799—that these acts 
were made only to facilitate and provide for a summary or 
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speedy establishment of copies. My then associates did not 
assent to my view of these acts, but deemed the Act of 1866 
as peremptory, and that it excluded the Judge from the exer- 
cise of the power to require indemnity as preliminary to or 
concurrently with the establishment of copies under that Act, 

At the June term, 1867, the case not having been decided, 
(Judge Warner having succeeded Judge Lumpkin,) was 
brought up for final consideration. ‘The Court were then 
unanimous in the distinct recognition of the general power of 
the Superior Courts to require indemnity, and that that power 
was unaffected by the Act of 1866. 

I entertain the view, that in the establishment of money 
securities, indemnity should be required at the time when 
copies are sought. to be established, otherwise it will fail to 
protect obligors, and will prove illusory—thus, suppose the 
established copy bonds and coupons get into the hands of 
bona fide purchasers without notice, how can such holders 
when calling for payment be required to enter into any in- 
demnifying bond without the violation of all principle? 
Thus the obligors, if the original bonds and coupons are in 
existence, (as I think probable, for the evidence does not con- 
vince me that they were burned,) will be bound to pay them 
to bona fide holders. Of these last, no indemnity can be 
exacted. The result will be, from a failure to require in- 
demnity when the copy bonds and coupons were established, 
the obligors are exposed to a double payment, and have no 
protection against such palpable injustice. 

I therefore dissent from the judgment rendered. 
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THE Mayor AND ALDERMEN of the City of Savannah, 
plaintiffs in error, vs. Virainra J. ConEN, administratrix 
-of Isaao 8S. CoHEN, deceased, defendant in error. 


By act of 7th March, 1866, copies of lost bonds or notes may be estab- 
lished without requiring indemnity, unless the party liable for the pay- 
ment of such lost paper shall make oath as required by the second 
section of said act, which being done, the party seeking to establish 
the copy bond.or note shall be remitted to the remedies provided by 
law before the passage of the act of 1866, 


Motion to establish lost bonds. Decided by Judge FLEM- 
1nG, Chambers, during May Term, 1866, of Chatham Supe- 
rior Court. 


This was a proceeding by defendant in error before said 
Judge to establish certain lost bonds, (to wit: sixteen bonds 
for five hundred dollars each, numbered, and due as follows: 
Nos. 633 and 634, payable in 1888, with interest at seven 
per cent. per annum, payable in June and December in each 
year; Nos. 36 and 38, payable in 1874, with interest as 
aforesaid, payable in May and November in each year; 
bonds Nos. 109 and 110, payable in 1877, with interest as 
aforesaid, payable in February and August each year; Nos. 
376, 377, 378, 379, payable in 1878, with interest as aforesaid, 
payable in February and August each year; No. 8, payable.in 
1872, with interest as aforesaid, payable in July and January 
in each year; Nos. 3, 4, 5, 6, 7, payable in July, 1872, with 
interest as aforesaid, payable in January and July each year, 
(said last five having been issued 7th July, 1852; all of said 
bonds and coupons thereto attached being payable to bearer,) 
by affidavit averring that on the 4th March, 1865, the said 
bonds were burnt in Cheraw, South Carolina, by soldiers of 
the United States army ; that none of the coupons had been 
detached therefrom or paid since Ist January, 1864; and 
that the same were destroyed with said bonds; that her said 
husband, Isaac S. Cohen, is dead; that she is his duly 
qualified administratrix, and as such claims said bonds and 
coupons. 

Notice was served according to the statute, 7th March, 
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1866, that application would be made to the Judge of said 
Court, during said term, to establish the original bonds and 
coupons so alleged to have been destroyed ; and on the fore- 
going facts, and without further evidence or proof, said ap- 
plication came on to be heard before said Court on the third 
day of July, 1866. 

Said corporation appeared by its attorney, who, before 
filing any written defence, objected and insisted that there 
was no authority in the Court for trying said cause at that 
term, on application filed and notice given during the term, 
and that there was no precedent or authority for establishing 
negotiable papers, transferable from hand to hand, alleged to 
be lost or destroyed, until such time as such papers should be 
due, and the risk of their transfer to a‘holder in good faith 
passed. Said attorney further argued and insisted that the 
act of the seventh day of March, eighteen hundred and 
sixty-six, entitled “An Act amendatory of the Law relating 
to the establishment of Lost Papers,” was violative of com- 
mon right and unconstitutional, if its effect was either to 
deny to said corporation the right to cross-examine the wit- 
ness on whose affidavit the papers were sought to be estab- 
lished, or to take away the right of trial by jury, or to disable 
the Court to require indemnity from the applicant, or to sub- 
ject said corporation to the risk of having to pay said bonds 
and coupons twice. Subject to -said objections and points, 
and not‘ waiving them, said attorney then filed a plea or 
answer, to the effect that there was not sufficient evidence that 
said bonds with coupons attached were either lost or des- 
troyed; and that if there was such proof in the cause as 
would authorize the establishment of said alleged bonds as 
either lost or destroyed, yet that their establishment, if granted 
by the Court, should be upon such just and equitable terms, 
as to indemnity, as would secure said corporation from the 
possibility of loss in case such bonds should afterwards prove 
to be in existence. 

After argument had in support ef and against the forego- 
ng grounds of defence, the Court ordered said bonds, with 
coupons attached, to be established in lieu of the originals, 
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without indemnity to said corporation, and putting said de- 
cision on the alleged validity of said’ act of seventh March, 
eighteen hundred and sixty-six; overruling all the points 
made on behalf of said corporation, and ruling that it was 
not necessary to decide whether, under the law as it existed 
before that statute, the defendant would be entitled to a bond 
of indemnity; and that the law as it existed before that 
statute had nothing to do with the case until the defendant 
should have taken the oath prescribed in that statute. 

To which decision and rulings of said Court and Judge in 
the premises, the Mayor and Aldermen of the City of Savan- 
nah, by their attorney, excepted and say that said Judge 
erred— 

Ist. In deciding that such application could be heard 
without having been made returnable to a term. 

2d. In deciding that the Court has authority to establish 
lost negotiable papers, transferable from hand to hand, until 
such time as said papers should be due. 

3d. In deciding that there was before the Court sufficient 
legal proof of the destruction of said bonds sought to be es- 
tablished. 

4th. In refusing to require said applicant, Virginia J. 
Cohen, administratrix as aforesaid, to give indemnity to said 
corporation upon the establishment of said bonds as lost or 
destroyed. 

5th. In deciding that said act of 7th March, 1866, did or 
could constitutionally authorize the Court to establish said 
bonds without the right on the part of said corporation to 
cross examine the said applicant, and to establish said bonds 
without indemnity ; and that said act did or could constitu- 
tionally take away the right of trial by jury, unless the de- 
fendant should make oath that said bonds never existed, or 
that the same had been paid off or discharged. 

6th. In deciding that there was any law repealing or inter- 
fering with that part of the sixth section of the act of the 
sixteenth day of February, in the year seventeen hundred 
and ninety-nine, entitled “An Act to amend an Act entitled 
‘An Act to revise and amend the Judiciary System of this 
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State,’” which declares that “the said Courts, respectively, 
shall have power and: authority to establish copies of lost 
papers, deeds, or other writings, under such rules and pre- 
cautions as are or may have been customary and according to 
law and equity.” 


EpwarD J. HARDEN, for plaintiffs in error. 
Law and LovE Lt, for defendant in error. 


Warner, C. J. 


The same question being involved in this case as in that 
of the Mayor and Aldermen of the City of Savannah ys, 
Burroughs, both cases were argued together, and the decision 
in that case must control and decide this case. 

Let the judgment of the Court below be affirmed. 





GEORGE WASHINGTON, (Negro) plaintiff in error, vs. THE 
State or GeoretA, defendant in error. 


1. Where a defendant is indicted and put upon his trial for the crime of 
murder, it is the duty of the Court to give in charge to the jury the law 
defining that offense; and if the evidence shall authorize it, but not 
otherwise, also to give in charge to the jury, the.law defining the infe- 
rior grades of homicide less than murder, as declared by the Code of 
this State. 

2. When a defendant is indicted as the actor or absolute perpetrator of 
the crime of murder under the Code, it is error in the Court to charge 
the jury, that they can find him guilty as principal in the second degree; 
but on the trial of a defendant so indicted, if the evidence shall author- 
ize it, the Court may charge the jury, that if they believe from the evi- 
dence that it was the intention of the parties engaged in a common 
difficulty, to do an unlawful act, and the defendant in the prosecution 
of that intention, committed the homicide upon the deceased; or if 
they should believe from the evidence, that the homicide was commit- 
upon the deceased by either of the parties engaged in the prosecution 
of that common intention, then they might find him guilty. 

8. When a verdict is found against a defendant, of ‘‘ guilty of murder as 


s 




















OE ee oe P et eS TS Te rr 
— . P eet PN Cece er Pia Re tn SAT TONE IE eg Cassa 


MILLEDGEVILLE, JUNE TERM, 1867. 223 


Washington vs. The State of Georgia. 





—_—_—_— 





principal in the second degree,’’ when he is indicted as the absolute 
actor and perpetrator of the crime, the verdict does not speak the truth 
as to the issue formed upon the indictment, and is error. 


Murder. Motion for New Trial. Tried before and de- 
cided by Judge Vason. Dougherty Superior Court. May 
(Special) Term, 1867. 


The bill of indictment, in proper form, charged the defen- 
dant, alone and as the actual perpetrator, with the murder of 
Henry Holmes, with a knife, on the 13th April, 1867. 

The evidence produced at the trial, pro and con., was as 
follows : 


EVIDENCE FOR THE STATE. 


EpMUND Woo.pRinDGE, (colored) swore: On ‘Saturday 
night, when witness came from work at the brick-yard, he 
came by Henderson’s house; this was about three weeks ago, 
and about supper time. At that time Henderson and Proc- 
tor came out of Roxy Hatcher’s House, and Henderson said 
it was all right; but Proctor said it was not all right with 
him, and then Proctor struck him. Henry Holmes (deceased) 
was right ahead of them, and hallooed “Help! Help!” and 
prisoner ran up to deceased and struck at him, and kicked at 
him, and said to deceased, “‘ What have you got to do with it 
God damn you!” Witness went to deceased immediately as’ 
he was hallooing, and found him badly cut in his bowels, of 
which wound he afterwards died; and deceased stated to 
witness, that it was that Baltimore negro that cut him. Pris- 
oner, Proctor, Henderson and witness were the only persons 
present at that time. Witness did not see the knife in pris- 
oner’s hand—supposed at the time that he had struck him 
only. 

CROSS-EXAMINATION. 


It was a moonlight night. There was no person present 
when prisoner struck deceased, but witness, Proctor, Hender- 
n and prisoner. Prisoner had on a long-tailed dark over- 
coat and white hat; thinks the coat and hat he now has on 
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are the same. Witness is certain the hat was white. There 
were no women present. John Brewer and Robert Rideout 
were not there. ‘Fhe house of Roxy Hatcher was on the 
north side of the street, and witness was on the south sive of 
the street with the whole middle of the street between him 
and the parties fighting; he saw Roxy Hatcher in the door 
holding a candle. Does not know where prisoner came from, 
but saw him immediately after the fight; first saw him right 
where the parties were fighting, with his right elbow resting 
on the fence, Witness had seen prisoner several times before 
that, but had no acquaintance with him; he knew that was 
George Washington, the prisoner, that night,—knew him by 
his coat and hat. Witness was right by the parties when they 
were fighting ; deceased was passing home on the same side 
of the street with the parties fighting, and deceased was about 
ten feet from the parties fighting. Deceased cried “Help! 
Help! !” 

The street is not as wide as this court-room ; it is abou 
ten or fifteen feet wide. Witness was not under the influence 
of liquor, had not drunk a drop. Witness is certain it was 
prisoner that he saw; knew him by his coat and hat; don’t 
know that he would have known prisoner but for his coat and 


hat. 
REBUTTAL. 


Prisoner had on a big, long, black overcoat aud white hat. 
Prisoner and Proctor ran off after the fight. Prisoner knocked 
deeeased down, and old man Romeo was knocked down im- 
mediately ; then prisoner and Proctor ran off. Prisoner was 
arrested next day, and witness saw him, and swears positively 
that he is the man that struck deceased. 

Dr. Wi.11AM L. Davis, sworn, said: he attended deceased 
between 8 and 9 o’clock, P. M., Saturday night of the speak- 
ing, the 13th April last, and found deceased in a collapsed 
condition ; his bowels were cut with some sharp instrument ; 
the intestines were out; one of them was cut about three 
inches. This wound produced his death; he lived about four 
or five days. 
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GrorGIA ANN HENDERSON, sworn, said: she then lived 
across the street from where the fight took place; she is. the 
wife of Henderson; he had gone across the street to Roxy 
Hatcher’s to pay her some money. From witness to where 
the fight took place, it was sixty feet. When she heard the 
hallooing, she went out and met prisoner, Proctor and Ride- 
out; they came to her house and got their things. Prisoner 
had on a dove-colored coat, and a hat.such as he has on now. 
Robert Rideout had on a long dark overcoat and black hat. 
Proctor had on a blue knit coat and a velvet cap. This was 
the same night deceased was wounded. 


CROSS-EXAMINATION. 


Witness met these three right at the place where the fuss 
was; she soon after saw the others of the Baltimore crowd ; 
saw nothing of the fight herself. The Baltimore crowd, in- 
cluding prisoner, boarded at witness’s house at the time of 
the fight. She thinks prisoner had on a white hat, and 
knows he had it on in the afternoon before. About one hour 
before the difficulty, prisoner had on a short, dove-colored 
coat and white hat; and when she met him going away from 
the difficulty, he had on the same dress. Witness does not 
know whether it was a dark or moonlight night. 

Ipa Ho.L.y, sworn, said: she is the daughter of old man 
Romeo ; lives near the place of the fight ; went out with her 
father to stop the fight. Proctor had Henderson down, beat- 
ing him; her father called to them to stop their fighting. 
Prisoner said, “God damn you, what business is it of yours ?” 
and knocked her father down. Proctor, Henderson, prisoner, 
her father and herself were the only persons she saw. Pris- 
oner had on a long, dark overcoat and a white hat, such as 
he has on now. 

JAMES Kemp, Sheriff, sworn, said : he arrested prisoner next 
morning early, together with four other negroes, called the 
Baltimore crowd of negroes, found at John Flint’s place, 
where they were employed, and brought them to Albany. 
The witness, Ed. Wooldridge, selected prisoner from the 
crowd, as being the man who cut deceased. 

15 
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EVIDENCE FOR PRISONER, | 


JoHN W. Proctor, sworn, said: he was fighting with Hen- 
derson, had knocked him down several times, and prisoner 
said, “ West, that will do, don’t do it.” The fighting then 
ceased. There were present at the time of the fighting, pris- 
oner, witness, Henderson, John Brewer and Robert Rideout. 
As they passed across the street towards Henderson’s house, 
they met Henderson’s wife about half way, and when witness 
reached Henderson’s house, Rideout came up to him and said 
he had cut a man. Witness advised him to go out to Mr. 
Flint’s farm. He saw the knife with blood upon it, next 
morning at Mr. Flint’s house, which Rideout said was the 
one he cut the man with. Prisoner had on that night, at the 
time of the fight, a dove-colored sack-coat and the same hat 
he has on now. Rideout had on the coat which prisoner has 
on now. Prisoner has on the same sack-coat now that he 
had on that night, and the overcoat that he has on now, is the 
one Rideout had on, the night of the difficulty. Prisoner re- 
mained near witness during the whole of the fight, and went 
with him on to the house of Henderson. Witness did not 
see deceased before the cutting. Witness did not see pris- 
oner do any cutting, and was not far enough for prisoner to 
de any cutting without witness seeing it. It was ten or fif- 
teen paces from where witness was fighting, to where deceased 
fell. Witness saw nothing of deceased at the time of the 
fighting; heard no noise or complaint made by deceased while 


the fighting was going on. 
CROSS-EXAMINED. 


Witness was living at Henderson’s house at the time of 
this difficulty, and had been boarding at Henderson’s house 
for three or four days. Witness did not hear deceased hal- 
looing. Prisoner could not have cut deceased without witness 
seeing it. Witness was in his shirt sleeves, had on a hickory 
shirt. Prisoner was standing all the time by witness. De- 
ceased was lying ten or fifteen paces west of where the fight 
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was going on. Witness did not see the deceased, nor hear 
anything of him until after the fight. Romeo did not come 
up and command the peace; prisoner did not knock Romeo 
down. Ida, Romeo’s daughter, was not there at the time of 
the fight ; there was no woman there at the time of the fight. 
A good many persons came up afterwards, as witness was 
leaving. 

JoHN BreWER, sworn, said: he was present and saw the 
fight between Proctor and Henderson ; was close to the par- 
ties fighting. Deceased came up during the fight and said, 
“Help! don’t beat that man any more.” Then witness saw 
Rideout draw back his hand like he was going to strike de- 
ceased ; and in a few seconds he heard deceased say he was 
cut. Rideout had a knife in his hand; witness did not see 
Rideout cut him. They all then went to Henderson’s house. 
Witness heard Rideout say as they were going to Henderson’s 
house, “ Boys, I’ve cut a man, and what must Ido?” They 
answered him, to go out to the farm. Witness saw the knife 
that Rideout said he cut the deceaséd with, and it had blood 
on it. Prisoner had on a short sack-coat, light-colored. 
Rideout had on black pants, black, big overcoat, and black 
hat. Prisoner was ten or twelve steps from deceased when 
he cried out “Help!” Prisoner was not nearer than five or 
six steps to deceased at any time. 

Prisoner knocked down one old man; don’t know who he 
was; an old man was knocked down close by where the 
fighting took place. 


CROSS-EXAMINED. 


Witness was about ten feet from the fight; Proctor did 
not get Henderson down; prisoner knocked that old man 
down ; the old man did not come nearer than ten feet. 

Prisoner had on the same pants he now has on, and alittle 
light-colored coat. After Rideout raised his hand, as soon 
after as it would take to speak a word or two, witness heard 
deceased say he was cut; deceased was ten or twelve steps 
from where the fighting was going on when he said he was 
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cut; deceased and Rideout were close enough for Rideout to 
have cut him. | 

Rospert H. RipEovT sworn, said: he was present at the 
fight above mentioned ; knows prisoner did not cut deceased ; 
prisoner had on a sack dove-colored coat ; witness had on a 
long black over-coat. 


CROSS-EXAMINED. 


Witness was about the factory on the river when he first 
heard the fuss, and then ran, in a pretty quick run, to where 
the fighting was; prisoner, Stephen Brown, Charles Ran- 
dolph, and John Brewer were with witness when they heard 
the fuss, and we all got there about the same time; witness 
was about ten or twelve feet from the parties while fighting ; 
he saw one man fall that was knocked that night, but he does 
not know who it was. 

The old man that was cut was west of where the fighting 
was going on; one old man came up there and tried to make 
peace ; witness pulled Proctor away from Henderson; de- 
ceased was cut during the time of the fight ; witness had on 
prisoner’s coat that night, the one prisoner has on now; pris- 
oner had on the white hat he now has. 

The fight lasted twenty or thirty minutes after witness got 
there; witness saw Henderson fall twice after witness got 
there ; witness had the coat on at the time of the fight. 


EVIDENCE OF THE STATE IN REBUTTAL. 


RoMEO BRISBANE sworn, said: he was not present at the 
commencement of a difficulty between Proctor and Hender- 
son; he came up while they were fighting, and said, “ Boys, 
you must not do that way,” and prisoner then knocked wit- 
ness down; prisoner had on just such a coat as he now has on ; 
witness saw no one except Proctor, Henderson, and George 
Washington (prisoner), just behind Proctor. 

Nobody else was present, but others were off a little way; 
witness did not see deceased at that time. 
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CROSS-EXAMINED. 


' Prisoner was as near as three steps; prisoner had on a long 
dark-colored coat, but witness could not tell the color. 


REBUTTAL. 


Witness saw prisoner in the face that night, and knows it 
was he; knows he was the man that knocked him (witness) 
down; witness met Edmund Wooldridge going from the 
fight as witness went up; it is about forty feet from witness’ 
house to where the fight was. 

ARCHER HENDERSON sworn, said: the fight was the same 
day of the speaking or meeting; prisoner was at witness’ 
house about supper time, and had on the same coat he now 
has on; witness did not see prisoner at the time Proctor 
struck him; prisoner was at his house fifteen minutes before 
the fight. 


CROSS-EX AMINED. 


Witness left the crowd of Baltimore boys at his house ; 
they fought about four minutes. 


RE-EXAMINED. 


Proctor hit witness three times to his recollection, and 
kicked him. 

Netson Tirr sworn, said: From his knowledge of the 
character of Edmund Wooldridge and Romeo Brisbane, they 
ought to be believed by a jury; from his knowledge of these 
two boys, he would believe them as quick as any colored 
boys he ever saw. 

PatsEy SLAUGHTER sworn, said: She heard deceased 
halloo that he was a dead man, and ran up to him. She 
saw prisoner, and a yellow man that was with him, pass by 
her about ten feet off, going to Henderson’s house. Prisoner, 
she thinks, is the man. 

Viney FeErcuson sworn, said: She was with deceased up 
to the time of his death. Deceased asked if Mas’r Asa Tift 
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had come. Mr. Asa Tift soon appeared, and deceased re- 
marked to him, in his last words, that “George Washington 
(meaning the prisoner), killed him for just two words, killed 
him for nothing.” 

Here the evidence closed, and after argument had, the 
Court charged the jury as follows : 

Ist. You ought to give such construction to the statements 
of all the witnesses in this case as shall reconcile them and 
prevent a conflict, if possible. Each one is to be supposed to 
have spoken truly, but if you cannot avoid a conflict, then 
you must determine the truth. 

2d. Those witnesses who show that they have the best 
means to be well informed on the matters about which they 
have testified, (all other things being equal,) are to be pre- 
ferred to those who have not such good means for accurate 
information. 

3d. If, after a review of all the evidence in this case, you 
have resting on your minds a reasonable doubt as to the guilt 
of the defendant, he is entitled to the benefit of such doubt, 
and you ought in that event to acquit him. 

4th. The State’s counsel is not bound by the statements or 
evidence of one of the witnesses introduced for the prosecu- 
tion ; such witness’ statements may be attacked by the State 
if they are not sustained by the evidence of other witnesses ; 
the State is not bound to adopt the evidence of such witness. 

5th. As the counsel both for the prosecution and State 
have here conceded that the perpetrator of this act is guilty 
of murder, I shall not charge you on the law relative to the 
different grades of homicide. If you are satisfied that the 
fatal stab was inflicted on the deceased, without any consid- 
erable provocation on his part, the law implies malice, and it 
is murder. 

6th. The defence relied upon in this case, is that the de- 
fendant is not the perpetrator of the act, and you must be 
satisfied beyond a reasonable doubt that he was the perpetra- 
tor, or you cannot find him guilty of murder. 

7th. The Solicitor General contends that, if he is not the 
actual perpetrator, yet he is chargeable for the act as princi- 
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pal in the second degree, under the facts of this case. Upon 
that subject I charge you, that, if defendant and others at the 
time of the killing. were eolistitaaiby engaged, with a common 
purpose and intent to fight and whip the man Henderson, 
then all who took part in it directly, or aided and abetted in 
it by keeping off (by threats, or blows, or otherwise), persons 
who desired to stop the fight and restore peace, are guilty of 
a riot; and if this homicide was committed upon the de- 
ceased by any one of the parties thus engaged, because he 
interfered to stop the fight, then each one thus engaged is re- 
sponsible ; and if the killing was without provocation, then 
each one is guilty—the man who. struck the fatal blow is 
guilty as principal, and all the others thus engaged in the 
riot are guilty as principals in the second degree; and if you 
are satisfied from the proof that the defendant was thus en- 
gaged (beyond a reasonable doubt), then, though he may not 
be the party who used the knife, yet he is guilty as principal 
in the second degree, and you ought so to find him. 

8th. Counsel for the prisoner desire that I charge you that 
the defendant cannot be found guilty, unless the proof shows 
that he had the intent to commit this crime. This I cannot 
charge you on this branch of the case; for if the defendant 
was engaged in a riot at the time of the killing, he as well as 
all others engaged with him, are liable for all acts committed 
by any one of the parties thereto; and it matters not whether 
defendant intended to commit this act or not, he is responsi- 
ble if he was thus engaged, and the killing occurred during 
the riot, and was the act of one of the parties thereto.” 

Some time after the jury had retired to deliberate on their 
verdict, “the Court being satisfied that the jury did not agree 
as to what was the charge of the Court, at their request, re- 
called them and read the written charge” aforesaid, but re- 
fused to read them Section 3793 of the new Code, as to 
impeaching one’s own witness, though requested by defend- 
ant’s attorney to do so. 

The jury again retired and returned the following verdict : 
“We, the jury, find the prisoner guilty as principal, of mur- 
der in the second degree. I. M. Curiirr, Foreman.” 
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During the term, defendant’s attorney moved for a new 
trial upon the grounds that the Court erred— 

Ist, In charging the 4th item of said charge. 

2d, In charging upon the proposition of the Solicitor Gen- 
eral, as appears in the 7th item of said charge. 

3d, “In making the above charges, because they are not 
authorized by the facts in this case or no other case; and in 
making said charges, the Court misled the jury as to the law 
and the effect of their verdict, as they would not have found 
a verdict for murder in the second degree, if they had known 
that the punishment was death. The Court should have read 
the statute to the jury.” (Note by the Judge: “The Court 
was not requested to read to the jury, the law defining the 
punishment of principals in the second degree.”) 

4th, “In charging what never was law, and in refusing to 
charge that crime can only be committed in Georgia, where 
there is a joint act and intent.” 

5th, “In recalling the jury without the consent of counsel, 
and reading his charge to them after they had been out in 
deliberation on the case for twelve hours; and in refusing to 
read paragraph 3793 of the Code, as requested by counsel ;” 
and last, because the verdict was “contrary to law and with- 
out law, and contrary to evidence and the weight evidence, 
and without evidence.” 

The Court, after argument had, overruled said motion, re- 
fused a new trial, and sentenced the defendant to be hung. 

This refusal of a new trial upon the grounds in said motion 
stated, is assigned as error. 


H. Mora@an and J. A. Davis, for plaintiff in error. 


N. A. Smrrn, represented by N. J. Hammonp, for the 
State. 
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WARNER, C. J. 


The defendant was indicted and tried as the actual perpe- 
trator of the crime of murder, which is the highest grade of 
homicide known to the law. 

1. It is the duty of the Court, on the trial of a defendant 
for a violation of a public law, to give in charge to the jury, 
the law defining the offense. In this case the presiding Judge 
stated, “ that he would not charge the jury as to the law rel- 
ative to the different grades of homicide, because the counsel 
both for the prosecution and State, have here conceded that 
the perpetrator of this act is guilty of murder.” The Court 
intended to say, we presume, that the counsel both for the 
State and the prisoner, have here conceded that the perpetra- 
tor of this act is guilty of murder. _ Still, that concession, if 
made, will not absolve the Court from the performance of its 
duty, where the life of the prisoner is involved, in giving to 
the jury the law applicable to the offense with which he is 
charged. In our judgment, when a defendant is charged 
with the crime of murder, it is the duty of the Court to give 
in charge to the jury, the law defining that offense, and if 
the evidence upon the trial will authorize it, but not other- 
wise, also to give in charge to the jury, the law defining the 
several grades of homicide as declared by the Code, so far as 
the evidence will authorize and is applicable to such inferior 
grades of homicide. But if there is no evidence which would 
authorize the jury to find a verdict for any grade of homicide 
of less degree than that of murder, then such charge ought 
not to be given. It is always the duty of the Court to charge 
the jury, the law applicable to the facts proved on the trial, 
and not upon an assumed state of facts not proved on the 
trial. 

2. The next ground of error is, that the Court charged the 
jury that they could find the defendant guilty as principal in 
the second degree, upon the evidence in this record, when he 
was charged as the actual perpetrator of. the crime, in the in- 
dictment. (‘A principal in the first degree is he or she that 
is the actor or absolute perpetrator of the crime. A principal 
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in the second degree, is he or she who is present aiding and 
abetting the act to be done; which presence need not always 
be an actual, immediate standing-by, within sight or hearing 
of the act, but there may be also a constructive presence, as 
when one commits a robbery, murder or other crime, and an- 
other keeps watch or guard at a convenient distance.’ ) Code, 
section 4204. Can a defendant, under our Code, who is charged 
as the absolute perpetrator of the crime, be found guilty as a 
principal in the second degree? We think not, for the ob- 
vious reason that.the accusation does not notify him that he 
will be held responsible for such acts as will make hima 
principal in the second degree, and therefore he is taken by 
surprise at the trial. The accusation in the indictment only 
notifies him that he was to be held responsible as the absolute 
perpetrator of the crime, and at the trial he was prepared to 
meet that charge; but if under that charge, he can be found 
guilty as principal in the second degree, by proof of such 
facts as will make him such under the definition of the Code, 
then he has had no notice that he will be required to meet 
such evidence, or be prepared to rebut or explain it. But it 
is said the punishment is the same in both cases. In reply to 
that suggestion it may be said, that the punishment for mur- 
der and the willful, malicious burning of a house in a town 
or city, is the same; but the allegation in the indictment for 
each offence, would not be the same, although the punishment 
may be. In our judgment, the Code in defining who shall 
be a principal in the first degree, and who shall be a princi- 
pal in the second degree, clearly contemplates that the party 
shall be indicted and charged with that degree of the offence 
for which the State seeks to convict him. If there is any 
doubt as to what the evidence may be on the trial, the safer 
course would be for the prosecuting officer to have two counts 
in his indictment, charging the defendant as principal in the 
first degree in one count, and as principal in the second de- 
gree in the other, as was done in Commonwealth vs. Knapp, 
10th Pickering’s Rep., 478. The case of Hill vs. the State, 
(28th Ga. Rep., 604,) has been cited in the argument. In 
that case, the defendant was indicted as the principal perpe- 
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trator of the crime, and the Court held that all the parties 
engaged in the transaction were principals, the stroke of one 
of the parties, being in law ‘the stroke of the other. What 
were the particular facts in that case, the report does not 
show. The principle asserted in that case, we affirm as an ab- 
stract principle of law, without any knowledge of the facts 
to which it was applied. If, however, the facts in that case 
were as assumed-by Mr. Justice Stephens in his dissenting 
opinion, we concur with him in holding, “ that under an in- 
dictment against one as principal in the first degree, there can 
be no conviction of him as principal in the second degree.” 
Whether the evidence in that case was sufficient to make Hill 
a principal in the first degree, as he was charged in the indict- 
ment, or whether it only went to show that he was a principal 
in the second degree, we do not know, as there is no report of 
the evidence. The defendant in this case was indicted as the 
principal perpetrator of the crime, and in view of the facts 
disclosed by the evidence, the Court below should have in- 
structed the jury, that if they believed from the evidence that 
it was the intention of the parties engaged in the difficulty 
between Proctor and Henderson to do an unlawful act, and 
the defendant in the prosecution of that intention, committed 
the homicide upon the deceased; or if they should believe 
from the evidence that the homicide was committed upon the 
deceased by either of the parties engaged in the prosecution of 
that common intention, then the jury might find him guilty— 
that is to say, guilty as principal perpetrator of the crime as 
charged in the indictment. That part of the charge of the 
Court below, instructing the jury that they could find the de- 
fendant guilty as principal in the second degree, “although 
not the party who used the knife,” was error. 

3. The verdict in this case finds the defendant guilty of 
murder as principal in the second degree, which is contrary to 
the allegation in the indictment, which charges him as the 
actual perpetrator of the crime. The verdict, therefore, does 
not speak the truth as to the issue formed upon the indictment, 
and is error. 

Let the judgment of the Court below be reversed. 
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SaMUEL ADAMS, plaintiff in error, vs. WILLIAM H. ADAMS, 
defendant in error. 


1. Under the provisions of the act of 1866, the County Judge has no 
jurisdiction to bind out colored minor children as apprentices, unless 
such minor children are residents of the county and their parents re- 
side out of the county, or are dead, the profits of whose estate are 
insufficient for their support and maintenance, or their parents, if re- 
siding in the county, are from age, infirmity, or poverty, unable to 
support them. 

When the mother and reputed father of illegitimate children have 
intermarried, and the father recognizes the children to be his, the 
children are rendered legitimate under the Code, and such father of 
colored minor children, the mother being dead, is entitled to the cus- 
tody and control of them. 


re 


Habeas corpus from Dougherty County. Decided by 
Judge Vason, Chambers, February, 1867. 


The petition of Samuel Adams alleged that he was the 
father of Tucker, Francis, and Zachariah Adams, minors, 
and that they were held in custody by William H. Adams, 
of Baker County, without any lawful authority, &e. 

The answer admitted the custody of the minors as charged, 
except the unlawfulness of it. It set up that he held them 
by indenture from the County-Court of Baker County. 

At the hearing, the petitioner in his own behalf swore 
that he was the father of said minors; that the oldest was 
about thirteen, and the youngest about eleven years old; that 
they were residing in Dougherty County until they were 
taken away by some one without his knowledge or consent, 
and taken possession of by defendant in Baker County ; that 
witness lived with defendant in Baker County last year, 
where the children all lived ; that he, they, and their mother 
belonged to said defendant while in slavery; that their 
mother and witness lived together as man and wife until she 
died, some time last summer; that after her death witness 
married another woman, who lived at Mr. Dykes’, in Dough- 
erty County, and witness having three other small children 
(by his first wife) who were unable to work, took them to 
his present wife for safe keeping; that the three in contro- 
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versy had been engaged to defendant for that year, and were 
left with him until shortly before Christmas, when witness 
hired them to Dykes for $150.00 for the year ensuing, and 
delivered them to Dykes, who kept’ them till the latter part 
of January, when they were taken away ; that said defendant 
and Dykes were close neighbors; that when the children in 
controversy were born, witness had a wife at Thomas Pear- 
son’s, some two or three miles from defendant’s residence, and 
witness went to see that wife Saturday nights ; that when the 
two oldest children were born their mother had no husband, 
but habitually slept with witness all the time for two years 
before the birth of the oldest; that witness and said mother 
both lived with and belonged to defendant; that after the 
birth of the two oldest their mother married another man, 
named Taylor, who lived with Richard Griffin, but during 
this marriage witness continued to sleep with said mother as 
before, and before the youngest of the three in controversy 
was born, said Taylor died; that witness knows the children 
are his; he always claimed them, and said mother always 
called them his; that while witness and said mother were 
cohabiting, witness’ wife was sold and carried away, and wit- 
ness married another woman, Frances, and lived as her hus- 
band till she bore a mulatto child; then witness quit her and 
married the said mother of the children in controversy, and 
lived with her till her death, and as her husband and the 
father of the said children, always controlled and claimed 
them; that defendant owned said children (before they were 
free), and raised them, and had frequently since tried to get 
them from witness, but witness refused to let him have them ; 
that the children in controversy are all able to support them- 
selves, 

Petitioner then introduced and examined IsAAc ADAMS, 
who testified that he was acquainted with petitioner, de- 
fendant, and the three children in controversy ; that witness 


. once belonged to defendant, and so did petitioner and the 


children and their mother, until they became free; that pe- 
titioner always claimed the two oldest children as his; wit- 
ness heard that, to some persons, petitioner had disowned the 
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children, but he never disclaimed them to witness ; that when 
the two oldest were born, and for a year or two before the 
birth of the oldest, petitioner and their mother usually slept 
together; that witness had seen them go to bed together, 
that during that time petitioner had a wife some distance 
from home, and went to see her on Saturday nights, but usu- 
ally slept with said children’s mother the remainder of the 
week ; that the mother always said the three children were 
petitioner’s; that after the birth of the two oldest, their 
mother married a man who did not live on the plantation 
with her, but some two or three miles away ; but this man died 
before the birth of the youngest of said three in controversy ; 
that during all this time petitioner continued to sleep with 
said mother as before; that petitioner’s wife was sold and 
carried away, and petitioner married another woman in the 
neighborhood, and kept her until she bore a mulatto child, 
and then quit her and married the mother of said children, 
and lived with her as her husband till her death; that peti- 
tioner and said mother commenced sume twelve years ago to 
live as man and wife ; and that defendant owned and raised 
the children. 

On cross-examination, he testified that when negroes be- 
came free he heard the petitioner say said children in contro- 
versy were not his, and that he intended to take the three 
youngest, that were his, and would not take these three ; that 
petitioner did take said three youngest ones, and left the 
others as defendant’s; and that petitioner never had the 
mother of the children for a wife till about one year after 
the youngest of the three in dispute was born. 

Plaintiff then examined Ropert A. DyKeEs, who testified 
that he had been neighbor to defendant and knew the mother 
of said children and the children and petitioner for about six 
years; and that said mother (till her death) and petitioner 
lived together as man and wife; that they all lived with de- 
fendant till a short time before Christmas last ; that petitioner, 
having a wife at witness’ house, hired said three children to 
witness for one hundred and twenty dollars and their board 
and clothing; that the children came to his house shortly 
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before Christmas, and remained there under that contract till 
about the last of January or the first of February, when, in 
his absence, they were carried away from his house without 
his knowledge, approbation, or consent; that the next he 
heard of them defendant had them. 

Plaintiff closed here. 

Defendant examined SiznAs ADAMS as a witness, who tes- 
tified that he was defendant’s brother; that he did not 
remember to have heard petitioner claim said three children 
as his, but heard him say last summer that they were not 
his; that petitioner and said mother were married about a 
year after the birth of the youngest of these children, and 
after said marriage had three other children, which petitioner 
took away some time last summer; that about a week before 
Christmas petitioner took the three in controversy from de- 
fendant’s residence ; that petitioner had a wife before these 
children were born, and went to see her; that she was sold 
and carried away, and petitioner married another woman and 
then quit her because she had a mulatto child ; that peti- 
tioner then married the mother (of these children), and they 
lived as man and wife till her death, last summer; that 
petitioner was a great run-about after the women; that 
petitioner carried the children in controversy away from 
defendant’s, in Baker County, and out of the county, without 
defendant’s knowledge or consent, and against his will. 

Defendant then swore in his own behalf that he owned all 
of said negroes while they were slaves, and they all lived 
with him last year, and the mother died last summer ; that 
about a moath before Christmas petitioner was of no service 
to witness, was running about in violation of his contract 
with witness; that before the children were born petitioner 
had a wife at a neighbor’s, whom he visited as negroes do, 
and witness thought was there most of his time at night, 
as he was frequently missing at night; that about a 
year after the birth of these children petitioner, with 
witness’ consent, married said mother, and lived with her 
as his wife till her death; that he had never conversed with 
petitioner on the subject, and knows not whether he had 
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claimed or disclaimed these three children; that at the death 
of the mother, she, petitioner, and the children, all lived 
with defendant. 

Defendant then read in evidence an indenture, .made 
in Baker County (though the venue stated is Dougherty 
County), 2d February, 1867, between Benjamin F. Huds- 
puth, as Judge of the County-Court of said County of 
Baker, and defendant, whereby said children in controversy 
were bound as apprentices to defendant till their several ma- 
jorities. The indenture recited that it had been made to 
appear to said Judge that said children were orphans, and 
left without any provision for their support, and were likely 
to become a charge to said county, and ended with recitals of 
his duty and obligation to clothe and educate them, and his 
power as guardian over them according to law. It was 
tested by “J. Quarterman.” 

The evidence here closed. 

The Court restored the children to the custody of de- 
fendant. 

To this decision and judgment petitioner excepted, and 
now says the Court erred— 

Ist. In holding said indenture binding; because it was 
not witnessed as a deed, and because it did not therein appear 
that said minors were residents of or domiciled in Baker 
County. 

2d. In holding that said instrument was only voidable, and 
could not be collaterally attacked, but must be attacked in 
the County-Court of Baker County. 

3d. Because the subsequent marriage of the petitioner and 
said mother legitimatized the children, and gave petitioner 
a right to their custody. 

4th. Because petitioner, as father of these illegitimates, 
was bound for their support and maintenance. 

5th. Because the children were domiciled in Dougherty 
County, and if taken to Baker County the County-Court 
thereof had no jurisdiction over them, and said indenture 
might be therefore attacked in any form, when sought to be 
used. 








\ 





MILLEDGEVILLE, JUNE TERM, 1867. 241 


Adams vs. Adams. 





—_—— 





6th. Because the mother has control of all her children 
while with her, and after her death the father of them has 
such control. 


SrroziER and Smiru, for plaintiff in error. 
Wricut and WARREN, for defendant in error. 


WARNER, C. J. 


1. Had the Judge of the County-Court of Baker County 
jurisdiction to bind out the three children as apprentices to 
defendant under the act of 17th March, 1866? 

To have conferred jurisdiction upon the County-Judge of 
Baker County, these children must have been residents of that 
county, their parents dead, or residing out of the county, the 
profits of whose estate was insufficient for their support and 
maintenance. If their parents resided in the County of 
Baker, and from age, infirmity, or poverty were unable to 
support them, then the County-Judge would have had juris- 
diction to bind them out as apprentices. This pretended 
indenture of apprenticeship is dated on the 2d day of Feb- 
ruary, 1867. ‘The record discloses the fact that these children 
were removed from Baker County to Dougherty County by 
the petitioner a short time hefore Christmas, 1866, and hired to 
Dykes for $150.00 for the year 1867, where’ they remained 
under his contract until the last of January, 1867, when they 
were taken away by some one without petitioner’s knowledge 
or consent, and found in possession of defendant, who claims 
them as his apprentices under the pretended indenture set out 
in the record. 

Upon this statement of facts, the County-Judge of Baker 
County had no jurisdiction to bind out these children to the 
defendant as apprentices. They did not reside in the County 
of Baker, but in the County of Dougherty, where they had 
been hired by their father for the year, for their board, cloth- 
ing, and wages besides, so that there is no pretext that they 
would become chargeable to the County of Baker for their 
support and maintenance. This act of the County-Judge, 
binding these children as apprentices to defendant, was simply 
16 
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void, a mere nullity, and may be attacked whenever and in 
whatever way it is sought to be used as a valid act. Towns 
vs. Springer, 9th Geo. Rep., 130. 

2. According to the facts stated in the record, these children 
were the legitimate children of the petitioner, and he had the 
legal right to their custody. By the 1737th section of the 
Code it is declared that “the marriage of the mother and the 
reputed father of an illegitimate child, and the recognition of 
such child as his, shall render the child legitimate ; and in 
such case the child shall immediately take the surname of 
his father. The mother and reputed father of these children 
were married, the children recognized by him as his children, 
and the mother is dead. In our judgment, the petitioner is 
entitled to the custody and control of these children, and it 
was error in the Court below in remanding them back into 
the possession of Wm. H. Adams, the defendant. 

Let the judgment of the Court below be reversed. 





GEorGE WASHINGTON, (negro,) plaintiff in error, vs. THE 
STaTE OF GEORGIA, defendant in error. 


1. When a defendant is indicted for having or carrying concealed weapons 
at a particular time and place, it is not competent for him to introduce 
evidence upon the trial to prove that it was his general habit to carry 
his weapon about his person openly exposed to view. 

2. When the Court charged the jury on the trial of a defendant for hav- 
ing and carrying about his person a concealed pistol, ‘‘that if the 
prisoner had a pistol, and it was in Dr. Paris’ during the morning he 
was guilty, and they must so find him’’: Held, that this charge of the 
Court was error. 


Certiorari from County-Court. Decided by Judge Vason. 
Dougherty Superior Court, January Adjourned Term, 1867. 


The indictment charged George Washington with carrying 
on his persona pistol, in said county, on the 3d June, 1866, 
not in an open manner and fully exposed to view. 

The State introduced and examined Dr. Paris, who stated 
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that on said day, learning that defendant was engaged in a 
quarrel, in the dining-room of Paris’ Hotel, he went there 
and asked defendant if he had a pistol; that defendant said 
“he had; that he always toted them things.” That he then 
went up to defendant and lifted up defendant’s coat, and saw 
the pistol in a belt, or pocket fastened in a belt, buckled 
round defendant’s body—the pistol was immediately behind 
the hip—that defendant had on a loose summer coat, not but- 
toned ; that witness did not think the pistol could have been 
seen without lifting up the coat; did not look to see if it 
could be seen from the outside through the coat; the pistol 
was a small pocket pistol ; that the belt in which the pistol 
was fastened could be seen, but only when it was open and fully 
exposed to view could the pistol be seen. 

The State closed. 

JOHNNY MaJor, sworn for the defendant, testified that on 
said day, before defendant went to the hotel for Mr. Pulaski’s 
dinner, witness saw him in Pulaski’s store, and that defend- 
ant at that time had his pistol on his person fully exposed to 
view ; that he saw defendant at the store about an hour be- 
fore dinner, and saw the pistol buckled round him, and de- 
fendant at that time had on a coat; also late in the evening 
of same day defendant had the pistol openly and fully ex- 
posed to view in a belt, on the front side of his hip, where 
any one who looked at him could see it. 

H. MorGan, introduced by the defendant, testified that 
the defendant was in his employment, and “had been in- 
structed and authorized by him to wear a pistol, but was in- 
structed to wear it openly.” This he did because persons 
were robbing his garden, and he instructed defendant to 
guard it, ete. 

Defendant proposed to prove by SAMUEL PoLFus and 
others, “that he always had, and did on the day charged, 
carry his pistol openly and fully exposed to view, and that if 
it was at any time concealed, it was not intentional.” Upon 
objection taken, this evidence was rejected by the Court. 

The record recites that the Court “charged the jury in 
substance, that if the prisoner had a pistol and it was in Dr. 
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Paris’ during the morning he was guilty and they must so 
find him.” 

Defendant was found guilty, and sentenced to pay a fine of 
fifty dollars and costs, or in default thereof, to be imprisoned 
in the common jail for six months. 

The case came before Judge VAson on certiorari, which 
assigned as error’the rejection of the evidence aforesaid and 
said charge of the Court. The judgment below was aftirmed 
and a new trial refused, and for this plaintiff in error assigns 
error in the bill of exceptions. 


H. Mora@an, for plaintiff in error. 


N. A. Smiru, for the State. 


WARNER, C, J. 


1. There are two grounds of error assigned to the judg- 
ment of the Court below in this case. First, that the County- 
Court, before which the defendant was tried, for having and 
carrying about his person a pistol concealed, in violation of 
the 4413th section of the Code, committed error in ruling 
out the evidence of Samuel Polfus and others, “that the de- 
fendant always had, and did on the day charged, carry his 
pistol openly and fully exposed to view, and that if it was 
concealed at any time, it was not intentional.” The offence 
consists in having or carrying about the person a concealed 
weapon. Did the defendant have the pistol upon his person 
concealed at the time charged? The evidence shows that the 
defendant had a quarrel in Dr. Paris’ dining-room at the 
time he is charged with having the pistol concealed, and the 
question was, whether it was concealed upon his person at 
that time, within the true intent and meaning of the statute, 
not whether he was in the habit of carrying it openly exposed 
to view at other times. Was the pistol intentionally con- 
cealed upon his person at the time charged? This question 
must be answered by the facts proved at that time, by the 
witnesses who saw them, and not by the general habits of the 
defendant in carrying his pistol at other times. There was 
no error in the rejection of the testimony offered. 
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2. The second ground of error is to the charge of the 
Court to the jury. The record states, “that the Court charged 
the jury in substance, that if the prisoner had a pistol and it 
was in Dr. Paris’ during the morning, he was guilty, and 
they must so find him.” This charge of the Court was error. 
The offence, under the Code, does not consist in having @ pis- 
tol in Dr. Paris’ room or house during the morning, but the 
offence consists in having a pistol (except horseman’s pistols), 
about his person there not fully exposed to view—that is to 
say, having a pistol concealed about his person. The jury 
were instructed by the Court, that if the defendant had a 
pistol in Dr. Paris’ during the morning he was guilty, and 
they must so find him, without calling their attention to the 
fact that, to constitute the offence, the pistol must have been 
concealed about his person. The fact that the defendant had 
a pistol in Dr. Paris’ house during the morning, was not an 
offence under the Code for which the jury could or ought to 
have found the defendant guilty. The Court should have 
charged the jury, that, if they believed from the evidence, 
that the defendant had the pistol concealed about his person 
in Dr. Paris’ house during the morning, and not in an open 
manner and fully exposed to view, then they might find him 
guilty. The having or carrying the pistol about the person 
of the defendant concealed, constitutes the offence under the 
Code. Let the judgment of the Court below be reversed. 
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JAMES RUTHERFORD, plaintiff in error, vs. JAMES New- 
: som, defendant in error. 


1. A verdict will not be set aside (and a new trial granted) as being con- 
trary to evidence, where the ease has been fairly submitted to the jury 
on its merits, and no rule of law was violated nor manifest injustice 
done, although there may appear to have been a preponderance of 
evidence against the verdict, especially if the Judge who tried the 
cause is satisfied with the finding. 

2. Whilst this Court will maintain its right and duty to grant a new trial 
in all cases, where the verdict is strongly and decidedly against the 
weight of evidence, and manifest injustice has been done, yet, as a 
general rule, it will be extremely cautious in interfering with the ver- 
dicts of juries, upon the ground that they are contrary to evidénce and 
the weight of the evidence, when no rule of law has been violated. 


Complaint Motion for new trial. Decided by Judge 
CLARK, Quitman Superior Court, November Term, 1866. 


On the fourteenth day of June, 1854, James Rutherford 
bought from James Newsom, as agent for E. R. Graddy, a 
negro man named Joe, for nine hundred dollars, gave there- 
for his promissory note for that sum, payable to i. R. Graddy 
or bearer, on the first day of January thereafter, and took 
from said Newsom, as such agent, a bill of sale in the usual 
form, warranting said Joe sound in body and mind. 

Newsom brought suit upon said note, and Rutherford de- 
fended on the ground that said slave was at said time unsound 
in body, and worthless. 

At the trial, plaintiff read in evidence the note, and 
closed. 

The defendant read in evidence the bill of sale, and then 
the answers of plaintiff obtained by discovery at common 
law. 

In those answers, plaintiff testified that, as trustee for E. 
R. Tinsley, then wife of Haywood Graddy, he ratified an 
agreement for the sale of said slave, made by Dr. L. New- 
som with the defendant, by receiving said note and giving 
said bill of sale; that the note still belonged to his sister, 
said cestui que trust ; that at that date Graddy and his wife 
had parted ; Graddy had delivered to plaintiff, as trustee for 
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his said sister, certain property, including said slave, and she 
was then sueing Graddy for a divorce. 

Defendant then read in evidence the answers of Mary 
Ann Howarp to interrogatories. She testified that she 
knew the parties, and a slave named Joe, who once belonged 
to Elizabeth and Haywood Graddy, and that she thought 
she knew him three or four years-while he belonged to them. 
She could not state positively when the slave went out of 
their possession, but, to the best of her recollection, it was 
in 1853 or 1854, and she thought he then went into defend- 
ant’s possession ; that the slave was in defendant’s possession, 
she thought, about two years. She had heard the negro was 
dead. 

As to his health, she said she had frequently heard him 
complain of being sick, and he complained of a pain in the 
breast, head and back. Witness was then living with her 
brother-in-law, William Graddy, where said negro had a 
wife; and he would occasionally lay_up for a short time 
while there, saying he was sick, and complaining as afore- 
said ; he would sometimes come to witness and her sister and 
ask for camphor, something to take for colic. Witness had 
never heard Haywood say anything about Joe’s health, but 
had heard Elizabeth Graddy say Joe was frequently sick— 
this was while Joe was in possession of Haywood and Eliza- 
beth Graddy. 

Upon cross-examination, she stated that she had heard Joe 
make similar complaints while in defendant’s possession ; 
that she was not related to defendant or his wife, and did not 
know what became of Joe except by hearsay. 

Maria L. GRappy, in answer to interrogatories for de- 
fendant, testified that she knew Joe three or four years, while 
in possession of Elizabeth and Haywood Graddy ; that he 
went out of their possession into that of defendant, she 
thought, in 1854, and remained in his possession from about 
the first of that year to about the end of 1855. Witness 
said she should think Joe’s health was rather bad, for he 
often complained of severe misery in his back and breast ; 
he had for several years a wife at witness’ house, and when 
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there, he would often lay up for several days at a time, and 
complained of a misery in the back and breast. Witness js 
sister-in-law of Elizabeth R. and Haywood Graddy. 

Said negro was often sick while in possession of said Eliza- 
beth and Haywood; witness never heard Haywood Graddy 
say anything about Joc’s health, but heard Elizabeth Graddy 
say that Joe frequently lay up and complained as above 
stated ; never heard her say what she thought the disease 
was; she only said the negro was sick and complained of 
pains in the back and breast. The negro died shortly before 
Christmas, 1855, in defendant’s possession, and about two 
years after defendant got possession of him. 

Cross-examined, she said she had often heard Elizabeth 
Graddy speak of Joe’s health, both at her own and witness’ 
house, and remembers particularly one time she came to wit- 
ness’ house to see Joe while sick, and said he had such attacks 
frequently; Joe at that time was sick, and complained of 
misery in the back and breast. No one else that witness re- 
members was present at that conversation except her sister 
Mary. Witness knows not of what disease the negro died, 
nor whether any one attended him in his last illness ; defend- 
ant was at witness’ house when a runner came for him and 
said Joe was dying, and defendant left at once for home; de- 
fendant was at that time a practicing physician, though he 
never attended Joe as a physician before he bought him, so 
far as witness knew, and if he knew anything as to Joe’s 
health before buying him, witness does not know it. 

The defendant then introduced EDEN JAcKsON, who testi- 
fied that he knew Joe when he saw him, while he belonged 
to Haywood and Elizabeth R. Graddy, perhaps three or four 
years, but did not become well acquainted with him till 1853. 
Witness overseed for William Graddy in 1853, and he hired 
Joe for that year, and Joe was under witness’ supervision 
that year. Joe was sick frequently, and was attacked sud- 
denly, and when attacked complained of pains in the back 
and breast, and during that year lost a good deal of time on 
account of sickness ; that when he was chopping cotton, he 
got into the grass because Joe was sick, and when pulling 
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fodder Joe was taken with the same kind of sickness, and 
gave him no aid therein till the last day of fodder-pulling. 
Witness also overseed for William Graddy in 1854, and Joe 
went into defendant’s possession latter part of 1853 or former 
part of 1854. Witness overseed for defendant in 1855, and 
again had Joe under him and worked with him; in that year 
Joe had frequent and sudden attacks of sickness, and com- 
plained of pains or misery in the back and breast, as he had 
done in 1853, with this difference, however, that his attacks 
were more frequent, and that Joe lost a good deal of time 
from his old complaint in 1853. Joe was not better than 
half a hand in the farm; a good hand was worth one hun- 
dred and fifty dollars per annum, and Joe only half that, 
because of his sickness. Joe died in December, 1855; on 
the morning of his death he and witness were killing hogs, 
and had killed two, when Joe was taken suddenly sick of his 
old complaint, clapped his hand to his breast, complaining of 
pain in his breast, and squatted down. 

Soon after, witness and Joe took up the hogs and carried 
them down to a place where they were to scald the hogs, and 
witness went up to his house to change his pants or put on 
another pair over those he had on, and a negro woman ran 
and told witness Joe was dying. Witness went to him im- 
mediately, and Joe drew his last breath immediately upon 
witness’ arrival. From what witness saw and heard on that 
occasion, he says Joe died of his old disease. 

He further testified that Wm. Graddy worked six or seven 
hands in 1853, and cultivated two hundred acres of land ; 
that defendant resided about a mile or a mile and a half from 
Wm. Graddy, to go round, but perhaps nearer through ; that 
defendant was a physician, and in 1855 worked ten hands, 
(including witness,) three of them small, ranging from ten 
years old up, the other seven were older, and defendant had 
in cultivation between two and three hundred acres of land. 

Witi1Am GrAppy was then introduced by the defendant. 
He testified that he was Haywood Graddy’s brother, and 
knew Joe when in possession of Haywood and his wife 
Elizabeth R., and that Joe then had a wife at witness’ house. 
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Joe usually came to see his wife about twice a week, and was 
frequently taken down sick while there, and complained of 
pains in the back and breast; that he hired Joe in 1853 from 
his brother Haywood, hired him as a diseased or unsound 
negro, was to pay for hire ten dollars per month, deducting 
for all lost time on account of Joe’s sickness or from Joe’s 
running away—Joe ran away for one week, and that and his 
sickness reduced his hire to sixty-five or seventy-five dollars, 
Witness gave up Joe in September or -October of the year, 
Haywood and his wife had separated; she was about going 
to Texas, and Joe fell to her in the division. Witness gave 
up Joe to Haywood (after he had kept him nine or ten 
months,) to be delivered up to Elizabeth R. Graddy. De- | 
fendant was witness’ family physician, and as such visited | 
any of his family when sick, but neither defendant nor any | 
other physician was sent for to see Joe when he was sick, 
Witness does not know that defendant knew Joe was un- 
sound; he called when sent for to see sick persons at witness’ 
house, but they nor their families visited each other. 

Before James Newsom started with his sister Elizabeth R. 
Graddy to Texas, he proposed to sell said Joe to witness ; | 
witness told him he had not the money to buy Joe,-and if he 
had he would not buy him, because he considered Joe un- 
sound—that knowing Joe as well as he did, and knowing he 
was unsound, he would not give three hundred dollars for 
him and take the risk, and that he did not wish to own any 
such diseased negro. 


Here defendant rested his case. 

Plaintiff introduced Dr. JAMEs W. Mercer, who swore 
that in the early part of 1854 Dr. Newsom sent Joe to de- 
fendant to see if he would buy Joe, and hearing that he | 
probably would, Dr. Newsom sold him and delivered him to | 
defendant (subject to ratification of plaintiff when he returned 
from Texas,) at $800.00 cash, or $900.00 credit till 1st Jan- 
uary ensuing. Plaintiff returned in June, 1854, and com- 
pleted the trade by delivering Joe under said bill of sale and 
taking said note. 

Plaintiff left said note with witness for collection, and de- 
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fendant learned that he had the note, and when it was due 
(in January, 1855,) the defendant called on witness and said 
he had promised to pay it punctually, that his cotton was in 
Eufaula, that cotton was down and he did not wish to sell 
then, but would pay it by the first of March, 1855. De- 
fendant failed to pay at the appointed time ; about the first of 
May witness called defendant’s attention to it, and defendant, 
after some hesitation, said he had consulted his attorney, and 
he had advised him it would be better not to pay the note 
until the suit then pending between Elizabeth R. Graddy and 
her husband for divorce was ended, for fear of some difficulty 
about the title. Defendant seemed concerned about the title, 
but said nothing about Joe’s being unsound or diseased. 

Plaintiff next examined THomas W. SANDERS, who testi- 
fied that he knew Joe while he belonged to Haywood and 
Elizabeth R. Graddy, and in 1853. when William Graddy 
had him, and thought he was a good hand, but knew noth- 
ing about his soundness or unsoundness. 

Cuar.Les L. Matruews then testified for plaintiff: that 
he knew Joe while in defendant’s possession slightly ; occa- 
sionally saw him at work in defendant’s farm—witness and 
defendant farmed on adjoining farms, and witness lived about 
a quarter or half mile from him ; he thought Joe was a good 
hand ; occasionally saw him with defendant’s six or seven 
other hands working near witness’ farm, but witness knew 
nothing about Joe’s health. Defendant cultivated about two 
hundred and fifty acres of land. 

The evidence closed here, and the Court charged the jury 
as follows. After stating the issue between the parties, he said, 
that they were to inquire, “1st. Was Joe unsound at the time 
of the sale?” 2d. To what extent, if unsound, did said un- 
soundness affect his value? If he was so unsound as to 
destroy his value, plaintiff should recover nothing ; if, though 
unsound, he was not wholly worthless, plaintiff’s demand 
should be reduced in proportion to the diminution of value 
by such unsoundness. 

2d. In determining whether the negro was sound or not at 
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the time of the sale, the jury were to be governed by the 
evidence only. 

3d. If you believe from the evidence that Joe was diseased 
before he went into defendant’s possession, and afterwards, 
and died of the same disease, you may find that he was dis- 
eased at the time of the sale. 

4th. Any complaints made by such slave, as to physical 
disorder, would be evidence on the point. If such com- 
plaints were made concerning the same kind of disorders, 
through a long period before the sale and until the sale, and 
eventually some months thereafter the negro suddenly died, 
making the same kind of complaints, that would tend to 
show long standing disease. 

5th. On the other hand, if defendant, being a physician, 
and having had the negro in his possession long enough to 
be well acquainted with his condition, did, after the note fell 
due, repeatedly recognize his liability therein and provide to 
pay the whole of it, making no complaints of the negro’s 
unsoundness at the time, this is evidence tending to show that 
the negro was sound. 

6th. These are a part at least of the considerations which 
you are to weigh concerning the question of fact involved. 
I am not at liberty to give you an opinion; you are the sole 
judges thereof. Consider candidly all the evidence, and de- 
cide, was the slave sound at the sale? If so, find for the 
plaintiff the amount of the note and its interest. If the 
negro was unsound at that time, and to such an extent as to 
be wholly worthless, find for defendant. If he was unsound, 
but still of some value, find for plaintiff what is due, after 
deducting what the proof shows should be taken off for such 
unsoundness.” 

Counsel for defendant requested the Court, in writing, to 
charge, that if the negro was diseased at the time of the sale, 
the jury cannot find more than said negro was proved to be 
worth in his diseased condition. 

The Judge declined so charging, on the ground that the 
jury were sufficiently instructed on this point in the last sen- 
tence of paragraph 1st, and in the last sentence of paragraph 
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6th of said charge, and he did not refuse it in presence of the 
jury, but simply declined to give it, and afterwards told 
counsel why he declined. 

The jury found a verdict in favor of the plaintiff for six 
hundred dollars, with interest. 

A new trial was moved for, on the ground that the Court 
erred in charging paragraph 5th aforesaid, and in refusing to 
charge as requested as aforesaid, and because the verdict was 
strongly and decidedly against the weight of evidence, con- 
trary to law and contrary to the law and evidence. 

It is stated in the bill of exceptions that a motion for new 
trial was made and a new trial was refused. 

The plaintiff in error assigns for error that the Court 
erred— 

1st. In its charge to the jury as aforesaid. 

2d. In declining or refusing to charge as requested as 
aforesaid. 


A. Hoop and B. S. Worr11t, for plaintiff in error. 


J. L. Wiperty and E. H. Brat, for defendant in 
error. 


WARNER, C, J. 


1. The error assigned in this case is the refusal of the 
Court below to grant a new trial. In Lang vs: Brown, (29th 
Ga. Rep., 628,) this Court stated the rule to be, “that a verdict 
will not be set aside and a new trial granted, as being con- 
trary to evidence, when the case has been fairly submitted on 
its merits, and no rule of law has been violated, or manifest 
injustice done: although, there may appear to have been a 
preponderance of evidence against the verdict, especially if 
the Judge who tried the cause is satisfied with the finding.” 
The questions of fact submitted to the jury in this case was 
the soundness or unsoundness of a negro slave at the time of 
the sale, and if unsound, to what extent did that unsoundness 
impair his value. The verdict of the jury finds that the 
slave was unsound at the time of sale, and that his value was 
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impaired in consequence thereof three hundred dollars. We 
find no error in the charge of the Court in view of the facts 
of this case, but,-on the contrary, think the law and the facts 
were fairly submitted to the jury by the Court ; and although 
there may have been a preponderance of evidence.as to the 
unsoundness of the slave, the extent of that unsoundness, 
and how far it diminished his value, was a question of fact 
exclusively for the consideration of the jury. 

2. While this Court will maintain its right and duty to 
grant a new trial in all cases where the verdict is strongly 
and decidedly against the weight of evidence, and manifest 
injustice has been done, yet, as a general rule, it will be ex- 
tremely cautious in interfering with the verdicts of juries, 
upon the ground that they are contrary to evidence and the 
weight of the evidence, when no rule of law has been vio- 
lated. A reviewing Court cannot as fully understand from 
the record the credit to which witnesses are entitled, the man- 
ner of giving in their testimony, their relation to the parties, 
and the bias under which they testify, as the court and jury 
who witness the trial of the case in the court below. The 
administration of the law in the courts should be a practical 
business for the obtainment of justice, according to law. The 
rights of the parties in this case having been fairly submitted 
to the jury upon the trial thereof, and no rule of law having 
been violated, the presiding Judge being satisfied with the 
verdict, this Court will not disturb it. Let the judgment of 
the Court below be affirmed. 
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CHARLES W. Rawson, plaintiff in error, vs. JAMES W. 
PowWELL, defendant in error. 


When at a regular term of the Superior Court, held in the month of May, 
the Court, not being able to get through with the business on the 
dockets, adjourned the Court over to the third Monday in August there- 
after in due form of law: held, that parties and their attorneys having 
business in that Court were bound, at their peril, to take notice of the 
meeting, and adjournments thereof, and that this Court will not 
control the discretion of the Court below in refusing to reinstate a 
case dismissed for want of prosecution at the adjourned term of the 
Court, upon the statement of the plaintiff’s attorney that he had no 
knowledge of such adjourned term of the Court. 


Motion to reinstate case. Decided by Judge CLARK, Su- 
perior Court of Terrell County, November Term, 1866. 


At May term, 1866, of said Court, the case of Charles W. 
Rawson against James W. Powell was on the appeal; it had 
been continued twice on the appeal by the defendant, but 
never by the plaintiff, since the appeal, and defendant had 
been put on terms to try the case at said term. 

Judge Lyon (of Lyon & Irwin), plaintiff’s attorneys, at- 
tended said term till a criminal case of importance being on 
trial, he concluded that no civil business could be tried, and 
left the Court. Mr. Irwin was, during said term, absent 
from the State, and sick. Lyon had no knowledge of an 
intention to hold an adjourned term of said Court. But an 
adjourned term was held eighty days thereafter, in August. 
Lyon stated that he had no notice of it; but the record 
shows that the adjourned term was. regularly ordered before 
the Court rose in May; it was proclaimed by the Sheriff 
when the regular term was adjourned, and afterwards adver- 
tised sometime before the meeting of the termin “The Daw- 
son Journal,” in said county. 

The case was called in its order, and upon motion of de- 
fendant’s attorney was, by order of the Court, dismissed for 
want of prosecution. Plaintiff moved to reinstate the case 
upon the facts aforesaid, which motion was overruled by the 
Court. And this action of the Judge in refusing to reinstate 
said case is brought here as error. 
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Lyon and Irwiy, for plaintiff in error. 
B. Wooten, F. M. Harper, for defendant in error. 
Warner, C. J. 


We cannot control the discretion of the Court below in re- 
fusing to reinstate the plaintiff’s case upon the statment of 
facts in this record, without establishing a precedent that will 
produce bad results in conducting the business of the Courts, 
The main ground on which the motion is based is, that the 
plaintiff’s counsel left the regular term of the Court before its 
adjournment, and when the Court did adjourn it was to the 
third Monday in August, eighty days thereafter, of which 
adjourned term of the Court in August the plaintiff’s counsel 
states he had no notice, and was not in attendance upon the 
Court. The Court, however, was adjourned over from the 
regular term in May to the third Monday in August in due 
form of law, notice of which adjournment was published in a 
publie gazette published in the circuit. By the 3167th sec- 
tion of the Code, it is made the duty of every Judge of the 
Superior Court to hold an adjourned term in any county 
within their respective circuits where the business requires it 
to clear the dockets. | 

By the act of 17th December, 1861, the helding adjourned 
terms of the Court for the disposition of the business upon 
the dockets, rests in the sound discretion of the presiding 
Judge. Whether the plaintiff in the case had notice of the 
adjourned term of the Court or not, the record is silent. 
The Court being a place where justice is judicially adminis- 
tered, all parties and their attorneys having business therein 
are bound at their peril to take notice of the meeting and ad- 
journments thereof in accordance with the public laws of the 
State. 

Let the judgment of the Court below be affirmed. 
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Y. G. Rust, survivor of Sims & Rust, petitioner, vs. G- 
W. Garmany, Agent of THE MrcHANIcs AND Loan As- 
O CIATION. 


When a case has been heard and decided in this Court, (the Court having 
jurisdiction of the parties and the subject matter as provided by law,) 
its judgment is final and conclusive as to the rights of the parties in that 
case, and a re-hearing will not be allowed. 


Petition for re-hearing in Supreme Court. 


George W. Garmany, as agent of the Mechanics and Loan 
Association, was plaintiff in error against this petitioner, 
seeking to set aside a decision of Judge Vason, made in No- 
vember, 1866, in a possessory warrant for fifty-four bales of 
cotton. 

The case was returnable to December Term, 1866, of this 
Court, and at that term the judgment below was reversed. 

Now comes the petitioner and avers that the bill of excep- 
tions in that case, did not contain all the facts material to a 
clear understanding of the cause; that this Court mistook 
the application of the facts which it did contain, to the law 
of the case; and prays this Court to re-examine the premises, 
and reverse its said judgment. 


Lyons, DEGRAFFENREID & SHORTER, for petitioner. 


No appearance for the defendant. 
WaRNER, C. J. 


This is an application for the re-hearing of a cause heard 
and decided by this Court at the last December term, 1866, 
upon the alleged ground that the bill of exceptions then be- 
fore the Court, did not contain all the facts material to a clear 
understanding of the case; and that this Court mistook the 
application of the facts which it did contain, to the law of 


the case. 
If the bill of exceptions did not contain all the facts, the 


party had his remedy, if any, when the case was before the 
Court at the former term. It is too late to complain now. 
17 
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When a cause has been heard before this Court and decided 
by it, (the Court having jurisdiction of the parties and the 
subject matter as provided by law,) its judgment is final and 
conclusive, as to the rights of the parties in that case; and a 
re-hearing thereof upon the alleged ground that the Court 
mistook the application of the facts to the law of the case, 
will not be allowed. 

Let the application for re-hearing be dismissed. 





JosEPH ENGEL, petitioner, vs. ALEXANDER M. SPErr, 
Judge of the Flint Circuit. 


A mandamus nisi to a Judge of the Superior Court, will be refused when 
the parties to the suit by their written agreement, for their mutual con- 
venience, did not presenta bill of exceptions for his certificate and 
signature, until six months after the adjournment of the Court at which 
the trial was had. 


Mandamus to compel the signing and certify of a bill of 
exceptions, 


Asher Schuerman obtained a verdict against Joseph Engel 
at the November Term, 1856, of Spalding Superior Court. 
Engel moved for a new trial, which was refused. 

On the first day of June, 1867, Engel’s attorneys presented 
to Judge Speer, who presided at the time and overruled the 
motion, a bill of exceptions. 

The Judge refused to certify it, because it had not been 
presented within thirty days from the adjournment of the 
Court, and, as he stated, because so long a time had elapsed 
since the trial, that he had forgotten the facts and law in- 
volved in the case. 

To this it was replied, that the motion for a new trial was. 
on file, and contained all the evidence and all the law points 
taken in the case; and that the attorneys for the parties had, 
in writing, waived the time, for their mutual convenience. 
Such are the facts stated in a petition, unverified, (though 
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not contradicted by Schuerman’s attorney,) and upon them 
alone a motion for mandamus to compel Judge Speer to sign 
and certify the bill of exceptions, was predicated. 


W. K. DEGRAFFENREID, C. PEEPLES, for petitioner. 
O. A. LocHRANE, represented by A. O. Bacon, contra. 


WARNER, C, J. 


This is an application for mandamus nisi against Judge 
Speer under the 4166th section of the Code. This section of 
the Code provides, that if from ‘any cause, a bill of excep- 
tions is not certified by the Judge, without fault of the party 
tendering the same, he may apply to this Court for mandamus, 
etc. The petition for mandamus must set out substantially 
the bill of exceptions tendered, and shall be verified by the 
attorney as to the truth of the bill as tendered, and by the 
party or his attorney, as to the other facts stated therein. 

This application is not verified by the oath of anybody ; 
but it is not excepted to on that ground by the opposite party. 
It appears, however, upon the face of the application, that 
six months had elapsed from the time of the trial in the Court 
below, until the bill of exceptions was presented to the pre- 
siding Judge, who refused to sign and certify the same because 
it had not been presented to him within thirty days from the 
adjournment of the Court, and that so long a time had elapsed 
since the trial, that he had forgotten the facts and law in- 
volved in the case. 

But it is insisted here, that the attorneys of the parties had 
in writing, waived the time, for their mutual convenience, and 
that all the evidence and law points taken in the case, were 
on file in the Clerk’s office. Upon the state of facts apparent 
on the face of this application, can it be said that this bill of 
exceptions was not certified and signed by the presiding 
Judge within the time prescribed by law, without the fault of 
the party tendering it ? 

The reply is, that the parties agreed in writing, for their 
mutual convenience, to waive the time. The answer is, that 
parties by their agreement, for their mutual convenience, can- 
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not repeal the law, which requires the bill of exceptions to 
be presented within thirty days after the adjournment of the 
Court, and present the same six months thereafter. The pre- 
siding Judge has certain rights under the law, of which the 
parties, for their mutual convenience, cannot deprive him 
Creditors and other parties interested in the judgments and 
proceedings of the Court below, may have rights under the 
law, of which the parties by their agreement, for their mutual 
convenience, cannot deprive them. 
Let the application for mandamus be refused. 





ARCHIBALD Kiser, plaintiff in error, vs. THE STATE oF 
GEORGIA, defendant in error. 


When a case is brought before this Court by a written agreement of the 
counsel of the parties, alleging that certain errors were committed in 
the Court below, without any certificate of the presiding Judge that 
the same is true and consistent with what transpired before him in the 
Court below, the case will be dismissed. 


Sci. fa. Certiorari from the County-Court of Sumter 
County. Decided (as is alleged) by Judge Vason, at 
Chambers. 


The papers in this case are as follows : 

A bond made 25th September, 1866, by James Kiser prin- 
cipal, and Archibald Kiser and George W. Kiser securities, 
containing this condition: ‘“ Whereas, the above bound 
James Kiser has been arrested upon a warrant for the 
offence of larceny from the house *******, now if said 
James Kiser be and appear at said term of the County-Court 
to be holden on 2d Monday in November next ****, to an- 
swer said charge, then this bond to be void, else to remain in 
force :” 

A bill of indictment found at November term, 1866, of 
said County-Court, which contains the names of but thirteen 
grand jurors, and charges that on the 24th September, 1866, 
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in said county, said James Kiser “did in the storehouse of 
G. M. Hay, privately steal one pair of boots, of the value of 
ten dollars, the property of said G. M. Hay :” 

Scire facias, in which it was alleged that the condition of 
said bond was, that James Kiser “should answer to a bill of 
indictment” for the offence of larceny from the house, &e. 
(On this, George W. and Archibald Kiser were served. 


. James was not found :) 


“Tt is agreed that at the January term, 1867, this case 
(the setre facias) was set down for a hearing and decision at 
Chambers, on the 28th January, 1867, when, in the absence 
of W. Hawkins, from providential cause, the State took 
judgment of forfeiture; that on the 17th April, 1867, his 
Honor, for the reason of said providential absence, reopened 
said case for a hearing, when defendants objected to said 
judgment, and to the entering up the same, upon the follow- 
ing grounds, to wit : 

“1st. Said bill of indictment is wholly defective, in not 
being returned by eighteen grand jurors. 

“2d. That said bond is illegal and void, for uncertainty in 
not stating the offence with which defendant was charged. 

“3d. That the scire facias is illegal, because it does not 
recite the bond. 

“ All of which was overruled. The Court let said judg- 
ment be entered, and the former judgment of forfeiture was’ 
affirmed. (Signed) 

W. A. HAWKINS, Defendant’s Attorney :” 

“ April 17th, 1867. 

The County-Solicitor in writing agreed to these facts, and 
consented that the certiorari to the Superior Court be heard 
on them, and the copy bill, copy bond, &c., attached to said 
agreement : 

Then there was what purported to be a judgment of affirm- 
ance by Judge Vason, Sumter Superior Court, April term, 
1867 : 

And lastly, “We agree that the case, to wit: the decision 
of the Superior Court affirming the judgment of the Court 
below, may be heard in the Supreme Court of Georgia upon 
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the original certiorari, the’ indictment, the bond and seire 
facias, without a bill of exceptions, reserving to the State the 
right to insist upon the point that there was no certiorari in 
the Court below.” This was signed by W. A. Hawkins, 
defendant’s attorney, and N. A. Smith, Solicitor General 
Southwestern Circuit. 

There was no certificate of the Judge, nor of the Clerk of 
either the County-Court or Superior Court. 


W. A. Hawkins, for plaintiff in error. 
N. A. Smiru, Solicitor General, for the State. 
Warne_er, C. J. 


This case is brought before this Court upon a written 
agreement of the counsel of the parties, alleging that certain 
errors were committed by the Court below, without any cer- 
tificate of the presiding Judge as required by the 4161st sec- 
tion of the Code. To allow a case to be heard in this Court 
upon the agreement of the counsel, as to the alleged errors 
committed in the Court below, without the sanction of the 
presiding Judge, might do him great injustice. Before a 
case can be heard in this Court upon such an agreement for 
alleged error, it must first receive the sanction of the presid- 
ing Judge that it is true. 

There being no certificate of the presiding Judge as to 
what he did decide in the Court below, or whether this 
agreement of the counsel is true and consistent with what 
transpired before him, the case must be dismissed. 
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George W. HENDERSON, plaintiff in error, vs. WILLIAM 
H. TurRNER and Jonn W. Howarp, defendants in error. 


When the facts stated in a bill for relief and injunction entitle the com- 
plainant to the special assistance of a court of equity, for the protec- 
tion of his rights, a demurrer to the bill will be overruled and the 
injunction continued. 


Demurrer to bill for account and injunction. Decided by 
Judge CLARK. Terrell Superior Court. November Term, 


1867. 


The bill makes this case: William Henderson, of Terrell 
County, Georgia, died in 1852, intestate, leaving a large estate 
in lands, negroes, horses, mules, stock of every kind, farming 
implements, produce of all kinds, money, notes and accounts, 
amounting to sixty-five or seventy thousand dollars. 

Complainant is entitled to one-third of said estate. John 
T. Howard (one of the defendants) of Early County, by vir- 
tue of letters of administration thereon, took possession of all 
of said estate. 

Howard also became guardian of complainant, who was 
then a minor, aged seven or eight years; the bond which he 
gave as such guardian, was in the sum of forty thousand 
dollars, and had for Howard’s securities, William H. Turner 
and William W. Turner and others to complainant unknown, 
and was made in 1853, or thereabout. 

As such guardian, said Howard also took into possession 
the estate which complainant’s mother had inherited from her 
father, and which she possessed at her death, which occurred 
some two years after the death of complainant’s father. 

In 1858 or 1859, about the first of January, the Court 
House of Lee County was burnt, and all the records concern- 
ing said estates and said bond, were destroyed,—at least they 
cannot now be found. Thus there is no trace of said estate, nor 
of what said guardian received, nor of what complainant is 
entitled to from said estates. 

Before this fire, Howard’s residence was cut off from Early 
County into the new county of Terrell, created by the Gen- 
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eral Assembly of the State. No steps were taken to have the 
records relating to said estate or guardianship removed, or 
transcribed on the records of said new county. Howard hag 
made no returns in Terrell County except for 1858 and 1859, 
showing nothing thereby but his expenditures as such guar- 
dian for those two years, and a return as administrator as 
aforesaid, of the sale of some perishable property of complai- 
nant’s father’s estate. 

Howard refuses to say who else was security on said bond, 
and when asked to settle with complainant, replies that noth- 
ing is left for him. 

The property received from the father’s estate by said 

guardian for complainant, was worth twenty-five thousand 
dollars or other large sum of money, and was kept together 
and used in raising cotton, corn, etc., by said guardian, out of 
which the guardian has realized annually a net profit of five 
thousand dollars, or other large sum of money. And the 
share of complainant in his mother’s estate was worth fifteen 
thousand dollars or other large sum of money, and went into 
Howard’s hands as such guardian, and Howard has received 
the annual profits or interest on the same, to-wit: one thou- 
sand dollars, or other large sum of money, annually. 

Lately Howard sold some mules belonging to the father’s 
estate, to persons unknown to complainant, took notes for the 
same, amounting to eight or nine hundred dollars, and re- 
fuses to deliver said notes to complainant. 

Complainant did not become of age till 4th April, 1866. 
Howard kept concealed from him the condition of his prop- 
erty, and frandulently converted it to his own use and wasted 
the same. 

Howard is hopelessly insolvent, and William W. Turner, 
one of said securities, died wholly or nearly insolvent, and 
complainant has to rely upon William H. Turner alone. 

William H, Turner took from Howard about 1859, a mort- 
gage on land lots two hundred and thirty-three and two hun- 
dred and thirty-five, and one hundred and fifty acres of land 
lot two hundred and sixteen, in the third district of Terrell 
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County, and various negroes, to save himself harmless from 
his said suretyship. 

William H. Turner resides in Terrell County, owns and 
cultivates a valuable plantation, (where he resides,) and has 
stocks and other property, all of the value of thirty thousand 
dollars, William H. Turner has been cognizant of Howard’s 
mismanagement of complainant’s property and of his spend- 
ing and wasting the same, and has assisted him therein, and 
has traded with Howard for the property coming to complai- 
nant from his mother’s estate, which Howard held as such 
guardian, and complainant believes, has received from said 
Howard, other property of complainant amounting to a large 
sum in value, and he is combining with Howard to cheat and 
defraud complainant. William H. Turner says he will not 
respond for anything on said bond; and to avoid his respon- 
sibility thereon, threatens to sell, dispose of and secrete his 
property, so that it cannot be reached by a judgment or de- 
cree thereon; and complainant believes that he intends to 
carry said threats into exetution. 

Without this property in Howard’s hands, complainant is 
penniless; and without William H. Turner’s property to 
rely upon for indemnity, he is remediless, and he cannot reach 
the same at law. 

A large portion of the property received from the estate of 
complainant, was negroes; by emancipation they are worth- 
less, and nothing is claimed for their loss. 

The prayer is for account and settlement; that Howard be 
enjoined from disposing of said notes, and William H. Tur- 
ner enjoined from carrying out his said threats, or changing 
the present status of his property. Discovery is waived. 

This bill having been sanctioned and injunction having is- 
sued according to the prayer, and been served on William 
H. Turner, he demurred on the following grounds: 

Ist, There is no equity in said bill. 

2d, The bill shows that complainant has an adequate com- 
mon law remedy. 

3d, The injunction was improvidently granted. 

4th, The bill is multifarious, mixing up incongruous and 
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incompatible matters, in which the various defendants did 
not act jointly and in concert, and in which they have no 
common or mutual interest, and in which they have incurred 
no joint liability. 

5th, Because the allegations, statements and charges con- 
tained in said bill, are general, vague, uncertain and indefi- 
nite, and present no issuable points or facts, thereby rendering 
said bill fishing ia character. 

The Court sustained the demurrer and ordered the bill dis- 
missed ; and this the plaintiff in error assigns as error. 


Wrieut & WARREN, WoorteN & Hoy Le, for plaintiff 
in error. 


A. Hoop, F. W. Harper, for defendant in error. 
Warner, C. J. 


The error assigned to the judgment of the Court below, is 
the sustaining the demurrer to complainant’s bill, and dis- 
missing the same. The special facts alleged in this bill, in 
our judgment, make a strong case for the interposition of a 
court of equity for the relief of complainant. See 3014, 
3028, 3063, 3082, 3103, 2558, sections of the Code. The 
facts stated in the complainant’s bill (which the demurrer ad- 
mits to be true,) entitle the complainant to the special assist- 
ance of a court of equity for the protection of his rights, 
The demurrer to the bill, therefore, should have been over- 
ruled and the injunction continued, or modified according to 
the sound discretion of the Court below, so as to protect the 
rights of the complainant. 

Let the judgment of the Court below be reversed. 
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James W. Armstrong, plaintiff in error, vs. C. W. Hanp 
and D. Baauey, defendants in error. 


When a cause was tried before a petit jury, and a verdict rendered, one 
of the defendants, on the 13th day of April, 1866, presented his bill of 
exceptions to the presiding Judge, who signed and certified the same 
on that day ; on the 17th day of the same month, before the bill of ex- 
ceptions was filed in the clerk’s office, the defendant entered an appeal 
from the verdict of said petit jury according to law, and on the 19th of 
said month filed his bill of exceptions in said clerk’s office, whereby 
the cause was heard and decided in the Supreme Court upon said bill 
of exceptions (the counsel of the defendant in error having knowledge 
that an appeal had been entered from the verdict in the Court below) : 
Held, that this Court had no jurisdiction to hear and decide the cause 
upon said bill of exceptions, when the cause was pending in the Court 
below on the appeal, and that the Court below erred in dismissing said 
appeal, the same having been legally entered. 


Motion to dismiss appeal. Decided by Judge Vason. 
Sumter Superior Court, April Term, 1867. 


Plaintiff in error sued said Hand & Bagley as makers, 
and one Lewis as endorser, of a promissory note. At April 
Term, 1866, there was a verdict against the makers, and 
judgment thereon, from which, within four days from the ad- 
journment of the Court, to-wit, on the 17th April, 1866, 
they entered an appeal according to law. 

Before this—to-wit, on 13th April, 1866—the said defend- 
ants’ attorneys had presented to the Judge a bill of exceptions 
in said case, which he had on that day signed and certified 
according to law. The bill of exceptions was not filed in 
the clerk’s office till the 19th day of April, 1866. No bond 
or affidavit was filed to operate as a supersedeas in the case. 

The clerk sent up a transcript of the record (omitting the 
appeal,) to the June Term, 1866, of the Supreme Court, and 
the case was then and there heard and the judgment of the 
Court below affirmed. The remittituwr was subsequently en- 
tered upon the minutes of the Superior Court, and the judg- 
ment of the Supreme Court made the judgment of the 
Superior Court. 

Upon that state of facts, attorneys for plaintiff in the 
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Court below moved to dismiss the appeal, and the Court or- 
dered it dismissed. 

This order of the Court is assigned as error. 

(In the argument in the Supreme Court, it was stated by 
attorneys for plaintiff in error that the said writ of error was 
sued out to settle a question in the Court below, which did 
not touch the merits of the case except upon one point, and 
that was whether the condition of a bond warranting persons 
“to be slaves for life” was broken by the emancipation of 
the slaves by this State, and that it was known to attorneys 
for defendant in error, when that case was being argued here, 
that said appeal had been taken and was pending, and that 
they made no motion to dismiss the writ of error on that 
ground: all of which was conceded by attorneys for defend- 
ants in error. 


Hawkins & McKay, for plaintiffs in error. 
Cops & Jackson, for defendant in error. 


Warner, C. J. 


The error assigned to the judgment of the Court below is 
in dismissing the appeal entered in accordance with the 
statute. It appears from the record that the cause was tried 
in the Court below before a petit jury; that on the 18th 
April, 1866, a bill of exceptions to the ruling of the Court 
upon that trial was tendered to and signed by the presiding 
Judge, but not filed in the clerk’s office at that time ; that on 
the 17th day of April, 1866, before the bill of exceptions had 
been filed in the clerk’s office, Hand, one of the defendants 
in the Court below, entered his appeal from the verdict of 
the petit jury, within the time required by law, giving the 
proper bond and security; that on the 19th day of April, 
1866, the bill of exceptions, certified as aforesaid, was filed 
in the clerk’s office, but no bond was given or affidavit filed 
to operate as a supersedeas, as provided by the 4171 section 
of the Code. The Clerk of the Superior Court sent up to 
this Court the transcript of the record, except that portion of 


























MILLEDGEVILLE, JUNE TERM, 1867. 269 


—_—_——_— 





Armstrong vs. Hand and Bagley. 








it which showed that an appeal had been entered in the Court 
below. The cause was heard in this Court upon that record, 
without objection, though the counsel for defendant in error 
knew that an appeal had been regularly entered from the 
verdict, in the Court below. This Court affirmed the judg- 
ment of the Court below upon the trial before the petit jury, 
which, upon the remittitur being returned, was made the 
judgment of that Court. Was it error in the Court below in 
dismissing the appeal npon this state of facts? The decision 
of this question will depend upon the fact whether this Court 
had jurisdiction to hear and determine the questions involved 
in the cause by writ of error, when an appeal was pending in 
the Court below between the same parties. The plaintiff in 
error was entitled to enter his appeal from the verdict of the 
petit jury in the Court below, within four days, as a matter 
of right, which was done, §3529 Code. When does this 
Court acquire jurisdiction to hear and determine the alleged 
errors to the judgments of the Courts below by writ of error? 
By the 4159th section of the Code, it is declared that, “No 
case shall be carried to the Supreme Court upon any bill of 
exceptions so long as the same is pending in the Court below, 
unless the decision complained of, if it had been rendered as 
claimed by the plaintiff in error would have been a final dis- 
position of the cause.” The party may file his exceptions to 
the decisions of the Court, and the same may be entered of 
record to abide the final termination of the suit, as provided 
by this section of the Code. But so long as the cause is 
pending in the Court below, it cannot be brought to this Court 
“wpon any bill of exceptions.” At the time this cause was 
brought to this Court upon the bill of exceptions, and heard 
and decided therein, it was pending on the appeal in the 
Court below. In Carter and Wife vs. Buchannan, (2d Kel- 
ly, 337,) this identical question was decided. In that case, 
it is said “the judgment of this Court would be brutum 
fulmen, or it would operate as an instruction to the Court 
upon the trial of the appeal.” See Jones et al. vs. Crawford, 
18th Ga. Rep., 281. 

But it is said that in this case the appeal was entered after 
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the bill of exceptions was signed and certified by the presi- 
ding Judge, and therefore this Court had acquired jurisdic- 
tion of the cause before the appeal was entered. When does 
this Court acquire jurisdiction of a cause when there has 
been a final disposition of it in the Court below? Does it 
acquire jurisdiction when the Judge certifies the bill of ex- 
ceptions tendered to him by the party? We think not, for 
the party may never file it in the clerk’s office, may conclude 
to adopt another remedy, as was done in this case. When 
there has been a final decision of the cause in the Court be- 
low, the bill of exceptions thereto duly signed and certified 
by the presiding Judge, and filed in the clerk’s office as re- 
quired by the 4170th section of the Code, and there has been 
a compliance with the requirements of the 4171st section 
of the Code, then this Court acquires jurisdiction of the 
cause to hear and determine the errors complained of in the 
Court below. 

The appeal was legally entered, the party had the legal right 
to enter it at the time it was entered, but he did not have the 
legal right thereafter to bring his case up to this Court by 
his bill of exceptions, which fact we suppose was well known 
to the counsel of both parties. If the clerk had sent up the 
entire record to this Court, including the appeal, as it was 
his duty to have done, then this Court could have protected 
itself from the unauthorized experiment that was made upon 
it. 

We cannot forbear to express in the strongest terms our 
unqualified disapprobation of the conduct of the counsel of 
the parties in this case, in obtaining from this Court its judg- 
ment while the cause was pending in the Court below, in this 
illegitimate and illegal manner, as disclosed by the record. 
It might not be entirely safe to renew the experiment here- 
after, and we sincerely hope that it will not again be at- 
tempted. : 

Let the judgment of the Court below be reversed. 
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ANDREW Rost, plaintiff in error, vs. NoBLEs and MITcHEL, 
defendants in error. 


Note.—Waryer, C. J., did not preside in this case. 


Certiorari from a decision of a County-Judge, must be sued out within 
ten days from the decision, and not afterwards, that being the time 
prescribed therefor in the act organizing the County-Courts. 

The decisions of possessory-warrants form no exception to this rule. 


Motion to dismiss certiorari. Decided by Judge UNDER- 
woop, Floyd Superior Court, Adjourned Term, April, 1867. 


Robin sued out a possessory-warrant against Nobles & 
Mitchel to get possession of a steam engine. It was tried 
before D. W. Hoop, County-Judge, on the 29th of Septem- 
ber, 1866. He ordered that plaintiff pay the costs, and that 
the engine be delivered to the defendants upon their giving 
bond as required by law. 

To this decision Robin excepted, and sued out his certio- 
rari on the 10th of November, 1866. 

Upon motion of attorneys for Nobles & Mitchel, the Judge 
of the Superior Court dismissed the certiorari, because it was 
sued ont more than ten days after the decision of the County- 
Judge. This ruling is brought up for review. 


Wricut and Broytes, attorneys for plaintiff in error, 

Contended that the 31st section of the County-Court Act 
did not cover certiorari from decisions in possessory-warrants ; 
that sections 3960 to 3967, inclusive, was the law applicable 
to such cases; that said 31st section is not applicable to de- 
cisions made at Chambers. R. M. Charlton’s R., 547; Liv- 
ingston vs. Livingston, 24th Geo. R., 379; 34th Geo. R., 
91; Taylor vs. Gay. 20th Geo. R., 77. And if wrong in 
those positions, still certiorari might be sued out otherwise 
than in accordance with said 31st section. R. M. Charlton’s 
R., 543; 2 Chit. Gen. Prac., 219, 374, 375; 27th Geo. R., 
67; 23d Geo., 360; 22d Geo., 95; Sedgwick on Stat. and 
Cons. Law, 39, 40, 93, 402; Bac. Abr. Certiorari (D); 2 
Bou. Dic., 461. 
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D. S. Printup, for defendant in error. 


Harris, J. 


There seems to be some discrepancy in the several acts of 
the Legislature touching the issue and service of certiorari, 
Uniformity would probably have been better, but that is 
matter of Legislative will. We have no power to disregard 
a plain provision of law, definite and unambiguous, and fur- 
nishing no opening for construction, so as to reconcile appar- 
ently contradictory provisions. It is enough to say that 
when a certiorari is sued out on the decision of the right of 
possession under a possessory-warrant by a County-Judge, 
it must be sued out within the time prescribed by the act 
creating the County-Courts, and not otherwise ; that by failure 
to conform to those acts the party here has lost the benefit 
which the law allowed him upon compliance with its pro- 
visions. 

Judgment affirmed. 





RicHarpD D. Durrett ¢ al., plaintiffs in error, vs. ELBERT 
M. Rucker and WiLL1AM M. HASLETT, executors of Jos- 
EPH RucKER, deceased, defendants in error. 


Norre.—WakRneErp, C. J,, did not preside in this case. 


(Only two Judges presiding and they differing in opinion, nothing is de- 
cided in this case by the Supreme Court. The judgment below is 
affirmed by force of the statute. ) 


Bill for direction. Decided by Judge WILLIAM M. REESE. 
Elbert Superior Court. March Term, 1867. 


Joseph Rucker executed his last will and testament on the 
12th of March, 1861. 

The 8th and 9th items of it were as follows: 
“Eighthly.—I give, bequeath and devise to the children 
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of my daughters, Martha Durrett and Catharine White, 
twenty-five hundred dollars in money, and twenty-five ne- 
groes of an average value of those remaining or not other- 
wise disposed of, to be equally divided among them all,—that 
is, all of the children of my daughters, Martha Durrett and 
Catharine White, in fee simple. 

‘“‘Ninthly.—I give, bequeath and devise to the children of 
my daughters, Martha Durrett and Catharine White, one- 
seventh part of the remainder of my negroes not otherwise 
disposed of, at an average value, to be divided among them 
share and share alike ;—that is, the children of my daughters, 
Martha Durrett and Catharine White, in fee simple forever.”’ 

In 1864, Joseph Rucker died. Said will was proven in 
common form in September, 1864, and in solemn form in 
March, 1865. Elbert M. Rucker and William M. Haslett 
were qualified as his executors in September, 1864. 

Martha Durrett and Catharine White died before the will 
was made. At that time, there were living two children of 
Martha Durrett, to-wit: Thomas J. R. Durrett of Hart 
County, (who died in Hart County, Georgia, in August, 1864, 
afew weeks before the death of said testator,) and Frances 
M. Harper, wife of William J. Harper, of said Elbert County. 
Thomas J. R. Durrett, deceased, left three children, to-wit : 
Richard D. Durrett, Agnes Durrett and Thomas Durrett, all 
minors, still residing with their mother in Mississippi. 

When the will was made, there were living two children 
of Catharine White, to-wit: Margaret Ruffin, wife of Thomas 
Ruffin of Mississippi, and Sarah F. Ruffin, who died in 1864, 
before the death of said testator,—she leaving three children, 
to-wit: David W. Ruffin, Rosa M. Ruffin and Kate Ruffin, 
all minors, residing, (when the bill was filed,) in Mississippi. 

For William J. Harper and Frances, his wife, and Thomas 
Ruffin and his wife Margaret, it is claimed that said legacy 
to the children of Martha Durrett and Catharine White, be- 
longs exclusively to them, as the only persons living at the 
death of the testator, who answered the description of “ the 
children of Martha Durrett and Catharine White.” 

For the said minor children of Thomas J. R. Durrett, and 
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the said minor children of Sarah S. Ruffin, it is claimed that 
they are entitled to the shares of said legacy which their said 
parents, if living at testator’s death, would have respectively 
taken. 

Emancipation having disposed of the negroes as property, 
the fight is over the money legacy only. 

The prayer of the bill filed by said executors, is that they 
be directed how to pay out said fund. 

Guardians ad litem for the minors were appointed. All the 
claimants answered the bill, admitting the statements afore- 
said, and setting up their respective claims as aforesaid. 

By consent all the questions of law and fact were submit- 
ted to the Judge for decision, and it was understood that he 
would file his written decision, and either party might except 
within thirty days thereafter. 


The decision of Judge Reese, after stating the facts, is as 
follows: 

The controversy between grandchildren and great-grand- 
children, has given rise to the bill filed by the executors for 
direction. 

The grandchildren, called in the will the children of his 
daughters, (M. D. and C. W..,) insist that the legacy of $2,500 
is given to a class, and under the law, passes to the survivors 
of that class. The great-grandchildren insist that the legacy is 
given to individuals, sufficiently described to be ascertained, 
and under the law of lapsed legacies, descends to them. 

According to Mr. Jarmin, v. 2, p. 69 b, the legal construc- 
tion of the word “children,” accords with the popular mean- 
ing, and refers to immediate offspring ; and the same author, 
in page 74 of 2 vol., says, an immediate gift to children, that 
is, a gift to take effect or possession immediately on the de- 
cease of testator, whether the gift be to children of living or 
deceased persons, whether “to children” simply, or “to all 
the children,” and whether there be a gift over, in case of the 
decease of any of the children under age, or not comprehend- 
ing children living at testator’s death only. This author says 
the words “the children” and “all the children,” mean the 
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same—one is no clearer than the other. To sustain his posi- 
tion, the author cites 1 Brown C. C. Rep., p. 542; 5 Madd., 
332, which sustain him fully. 

In 25 Ga., p. 559, Judge McDonald says, “ the negroes are 
all passed by the second item of the will absolutely, except 
seven—they passed to the children of testator. Grandchildren 
cannot take by the descriptive word ‘ children,’ unless there is 
something in the will to manifest that intention. Nothing could 
pass to Philip Walker, for he is not named, and at the death 
of testator, he was dead. He was not a child.” On p. 356, 
the Judge (McDonald) says, “According to the interpretation 
we put on the will, Walker could take no interest under the 
2d item of the will. The children who are beneficiaries under 
that class, are not named. The negroes are given to the chil- 
dren as a class, at the death of testator.” 

In v. 1, p. 295, Jarmin says, “ when the devise embraces a 
fluctuating class of persons, who by the rules of construction, 
are to be ascertained at the testator’s death, the decease of any 
such person during the testator’s lifetime, will occasion no 
lapse, even though the legatees are made tenants-in-common, 
since members of the class antecedently dying, are not actual 
objects of the gift. Then if the property be given simply to 
the children, equally to be divided between them, the entire 
subject of gift will vest in any one child ora larger number 
of them surviving the testator, without regard to previous 
deaths.” The author cites 13 East, p. 526, to sustain this 
proposition. 

In this case from East, a contest arose over the following 
words of a will: “I give unto the children of Mary S., 
£50 to be equally divided amongst them, share and share 
alike, and to the children of R. M. £20, to be equally di- 
vided amongst them, share and share alike.” Lord Ellen- 
borough, Chief Justice, says in relation to this will, then, 
“Looking at the will before us, I have little doubt in 
saying that the testator intended to devise his estate to the 
several objects of his bounty in classes, taking the chances of 
there being a greater or less number of persons in each class, 
and meaning if there was more than one individual of the 
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same description, they should all take equal shares,—if only 
one, that one should take the whole given to that class,” 
Lord Ellenborough refers in this case to 2 Vernon, Crook ys, 
Brooking, as an authority. 

Jarmin on the subject of Lapse further says, v. 1, p. 295, 
“ And the rule is the same when the gift is to the children of 
a person actually dead at the date of the will, in which case 
it is to be observed, that the class is susceptible of fluctuation 
only by diminution.” He cites as authority, 2 Brown, C. C., 
658, (v.) a. The case referred to in # Brown is as follows: 
“Master of the Rolls,—there is no doubt in this case as to 
the bequest to the children of S. W., for all S. W.’s children 
were alive at testator’s death.” It was once thought that a 
bequest to the children of A., might extend to all the child- 
ren born at any future time; but it is now settled in favor of 
such children as are born at the time the distribution of the 
fund was to take place,—the doubt in this case arising on the 
clause which gives “to the children of my late sister M. C., 
£2,000 to be equally divided between them.” 

As I said before, the general rule is, that the children liv- 
ing at the time of the distribution of the fund, shall take. 
It is to be distributed at testator’s death ; such children as are 
then alive, shall take. If it is to be distributed at the death 
of some other person, then the testator should be supposed to 
mean such children as are then living. Then the question is, 
whether a gift to the children of his late sister C., is or is not 
indicative of an intention different from what would be im- 
puted to him under this general rule; namely, that he meant 
the particular children living at the time he made his will, to 
take the fund equally between them, and that it was the same 
thing as if he had given “the £2,000 to the three children of 
my late sister,” for in that case it would have been a legacy 
to these designated persons. Now when a testator gives a 
fund to be divided amongst his own children, he shall be 
supposed to mean such children as shall be living at the time 
of his death; if so, why should I suppose that the sister be- 
ing dead, he meant to do anything else than what would be 
imputed to him in the other case? Thus is not like the case 
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of Bender vs. Suffolk, 1 P. Wms. 96, for there the gift is to 
the five children, “which shows that he had particular objects 
in view. The general rule, I take it, is to exclude all child- 
ren who, though living at the time of execution of the will, 
yet die before the testator, and to include those who are living 
at the time of distribution, though born after the will or the 
death of the testator.” Such is the case from 2d Brown, and 
one similar to the case now before me. 

It is true that the case of Martin vs. Wilson, 3 Brown, C. 
C., 325, is opposed to the one just cited; but Jarmin and 
Roper both condemn it, say it would not be followed, and 
was made in ignorance of the case in 2 Brown, C. C. The 
only other case remaining to be noticed, is that in 30 Ga., 
977, where the question was, whether certain words made a 
gift to a class or to individuals—the words being, “The estate 
to be divided between my two sisters’ children, E. J. and M. 
L., viz, (naming the children); and the facts in addition were, 
that one of the named children died before the testator and 
unknown to him. Judge Stephens delivered the opinion of 
the Court thus: “Did the testator intend to give the estate 
to certain persons named, and who were children of his two 
sisters, or did he intend to give it to a class described as chil- 
dren of his two sisters, including all who fell within this 
class and none who did not—the names only being mentioned 
as a supposed correct enumeration of the individuals who 
composed the class?” To this question the Judge says: 
“Though children were named, class was the leading idea. 
Blood was the probable motive of the gift, and we think the 
gift should go to all who were children of the two sisters and 
none others—to all who, at the death of testator, answered 
the description,—that being the time when the will was to 
speak.” 

Counsel for the great-grandchildren of Mr. Rucker, urge 
in reply to this case, that while this is a true rule of construc- 
tion when the contest is between surviving children or grand- 
children and residuary legatees or heirs at law, it should be 
varied when the contest is between surviving children and 
grandchildren or the issue of children ;—that it should be 
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held in such eases the word “children” means not a class, 
but particular persons. I think it is impossible, consistently 
with reason, to maintain that the words of a testator may 
mean differently according to the particular form of the con- 
troversy before the Court ;—that the will should be construed 
to meet all the accidents of life ;—that if certain events hap- 
pen, it shall be construed to mean a class, and if certain other 
events happen, particular persons. 

To show further that the words of this testator must be 
construed according to the usual rule, I will notice some very 
important omissions. The testator, Rucker, names no child 
or children—a remarkable omission of a grandfather familiar 
with his descendants, desiring to give to particular persons 
and not a class. Then there are no words of reference to ex- 
isting children, no allusion to their number, no words of 
identification. The money given is not divided into two 
equal parts between the children of Mrs. D. and Mrs. W., 
thus showing an intention not to give one grandchild more 
than another, no matter from what stock he may issue. The 
legacy given is not divided into parts corresponding with the 
actual number of children when the will was made. I am 
therefore of the opinion, that the claim of the grandchildren, 
the surviving children of Mrs. D. and Mrs. W., is the best, 
and do order the $2,500 to be equally divided amongst the 
children of Mrs. Durrett and Mrs. White alive at the testa- 
tor’s death, and no others; and I further order and direct the 
costs of this proceeding and fee of complainant’s counsel, be 
paid from the residuary legacy of testator, as this is the 
proper fund to charge these items of expense upon, according 
to the decision in 14 Ga., 416. 


Edmund B, Tate, Jr., prochien ami for Richard D. Durrett, 
Agnes Durrett and Thomas Durrett, and for David M. Ruf- 
fin, Rosa M. Ruffin and Kate Ruffin, excepts to the decision, 
claiming that the Durretts and Ruffins respectively are enti- 
tled to one-fourth of said legacy. 

The executors except to that part of the decision which 
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charges the residuary legacies with costs, etc., they contending 
that the $2,500 should be charged therewith. 


RosBert HEsTER for the minors, 
for plaintiffs in error. 
A. T, AKERMAN for the executors, 


E. P. Epwarps, for William J. Harper e uxor, defendants 
in error. 


Judge WALKER adopts the opinion of Judge REESE. 
Harris, J. 


At present this Court consists of only two Judges. Under 
the act organizing it, the concurrence of one of the Judges 
presiding, will affirm the decision below. Judge Walker 
concurs with the circuit Judge, and that disposes of the case. 
I withhold my assent. I am strongly inclined to doubt 
whether the rule of construction followed by Judge Reese in 
this case, and upon the correctness of which all the adjudi- 
cated cases cited by him depend, is in accordance with the 
fundamental rule of interpretation of wills,—the intention of 
the testator. I cannot bring myself to think otherwise than 
that a'testator, when he gives a moneyed legacy to the children 
of a deceased daughter, he means those living at the time of 
making his will, and not those of them living at the time of 
his death. If the Courts would adopt the period of the ma- 
king of the will as the point of time for the ascertainment of 
who were intended to be the devisees, it occurs to me that 
many difficulties would thereby be avoided, which must con- 
tinue to embarrass decision otherwise ;—and they would give 
effect almost universally to the intent of testators. It would 
also give effect to that clause of our Code which declares that 
legacies without remainder or limitation shall not lapse, but 
shall vest in the issue in the same proportions as if inherited 
directly from their ancestor. 

I desire the question open, hence this dissent. 
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SAMUEL PALFvs, plaintiff in error, vs. THE Stars, defend- 
ant in error. 


1. Where there is no evidence to sustain a verdict, the same will be set 
aside. 

2. To constitute a house a disorderly house in law, the noises, &c., must 
be ordinary and usual, or common, and the disturbance must be gen- 
eral, and not of only one person in a thickly settled neighborhood. 

8. When the jury mistake the character of the case or of the evidence, 
and the amount and kind of testimony, it is good ground for a new 
trial. 


Certiorari from County-Court. Decided by Judge Vason, 
Dougherty Superior Court, January Adjourned Term, 1867, 


In the County-Court of said county, in July, 1866, Palfus 
was tried on an indictment for keeping and maintaining a 
common ill-governed and disorderly house. 

The testimony introduced was as follows : 

JAMES H. Huu testified that about four weeks before, 
at 11 or 12 o’clock at night, there was loud noise upon 
the steps and in the house of defendant; he went there to 
stop it; negroes were cursing upon the steps; witness saw 
two negroes with their heads poked out of the second door 
(from the street) of defendant’s house; witness had fre- 
quently heard loud cursing and swearing up stairs in de- 
fendant’s rooms ; witness lives on the lot adjoining the one 
on which defendant’s house is situated, about forty or fifty 
feet from the door of the lower room of defendant’s house ; 
witness’ house is on the south side of defendant’s, on Wash- 
ington Street ; the stairs are on the north side of defendant’s 
house, between it and the brick building occupied by Fields 
& Jelks:; the doors of the rooms of defendant up-stairs, lead 
out upon a platform on the north side, at the head of the 
stairs; the stairs go entirely over into the back yard of de- 
fendant’s premises. 

Henry Morgan, Esq., has occupied the front room up- 
stairs as an office, and slept there. Witness has been dis- 
turbed by noise in said house a number of times before the 
time spoken of, and he had complained to said Morgan about 
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it, who he thought could stop it; on the night spoken of, 
witness went there twice to stop the noise. 

R. H. Auey testified that he had slept in his grocery, 
next door north of Fields & Jelks’ store; had never heard 
any noise at defendant’s house, except a little running over 
the stairs, but the noise never disturbed him. 
testified that he occupied the brick store 
immediately north of defendant’s house; was only there in 
the day time, but never heard any noise there. 

THoMAS JOINER testified that he sleeps up-stairs in the. 
brick building occupied by Fields & Jelks; that he had 
never heard any noise at defendant’s house, except at the 
time first spoken of by Hill (ante) ; then he heard some noise, 
and negroes running over the stairs ; witness had just moved 
into the house, two or three days before. 

G. W. Terry testified that two or three months before the 
trial, he heard fiddling and dancing in defendant’s house ; 
about that time he frequently heard fiddling there, and sev- 
eral times loud talking and cursing ; witness boards at Mr. 
Hill’s, and was on his front piazza when he heard these noises ; 
he asked Hill why he did not stop it; some ladies were 
with witness in the piazza, and the noises and cursing dis- 
turbed him and the ladies. | 

Here the State closed. Defendant introduced the follow- 
ing testimony. 

J. E. Romney testified that he lives in the Shackleford 
lot, adjoining defendant’s lot ; witness is a tailor, and works 
for defendant, who is also a tailor, and witness is at defendant’s 
house constantly every day. 

Defendant’s negro family was an old woman and her three 
daughters, she and one daughter being seamstresses, who sew 
for defendant. There never was any noise at defendant’s 
while the witness was about. Witness is a little deaf, but 
has never heard his family complain. There was a good 
deal of running over the steps from the back yard both night 
and day. 

F. PoLAcHEK testified that he had been engaged as clerk 
in the store immediately under the rooms occupied by de- 
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fendant up-stairs, and sleeps in the store every night. He 
never knew any distnrbance there. 

WitrEY BrasweE tt testified that he clerked for defendant 
from 1st January till the latter part of March, and some- 
times played the fiddle up-stairs, and sometimes down in the 
storeroom, but there was no other noise or disturbance there 
while he stayed there. 

D. NewMaN testified that he clerked in the store immedi- 
ately under defendant’s rooms from the middle of April up to 
the trial, and stayed there night and day. Michael Sullivan, 
who lived with defendant, came there one night drunk, and 
made considerble fuss, but with that exception there had 
been no noise there to disturb any one. 

Wma. Ricu testified that he had stayed in the store imme- 
diately under defendant’s room daily, and slept there at night 
constantly from the 1st February until the 24th April, and 
during that time there was no noise there to disturb any one; 
there was considerable passing over the steps to the back 
yard, and once at a wedding they had fiddling and dancing, 
as was usual on such occasions, | 

Henry Morea testified that he had for several years oc- 
cupied the front room up-stairs of defendant’s house as an 
office and sleeping room, and was separated from the room 
occupied by defendant’s negroes by a thin partition only; the 
room in the west end is defendant’s kitchen, and the negroes 
usually stay in the room next to witness’ office. 

Witness was confined to his room by sickness from about 
the first of January till about the first of May, and was 
sometimes extremely nervous, and noise would have disturbed 
him certainly ; he was not disturbed ; there was a wedding 
there one night, and fiddling and dancing as usual on such 
occasions ; there was frequent passing over the stair-steps into 
the back yard, and this had disturbed him when he was sick, 
there being only a wall between his room and this stairway ; 

It is under witness’ control ; defendant only has a right to 
pass over it to get to his rooms in the rear; witness had not 
slept in his office since 2d May last. 
During the trial, defendant sought to prove that the house | 
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of Hill, the witness, was a disorderly one, but the Court re- 
fused to allow it. The Judge was requested to charge the 
jury that “in order to convict in this case, the person charged 
must keep and maintain a common disorderly and ill-goy- 
erned house ; that ‘keep and maintain’ means he was in the 
habit of doing it daily, weekly, and monthly; that it must 
be acommon thing, and to the common disturbance of the 
neighborhood ; that is, that it disturbed everybody ;” and 
that unless every allegation in the bill was sustained by evi- 
dence, the jury must acquit. 

The Court did not charge as requested, but charged the 
jury that if they believed the house had been kept in a dis- 
orderly manner, they must find the defendant guilty ; giving 
no explanation of what “disorderly” in the statute meant. 

The jury found the defendant guilty, and the sentence 
was, that defendant pay a fine of one hundred dollars and 
the costs; or, in default of payment, be imprisoned for six 
months in jail. 

Defendant sued out certiorari on the points indicated here- 
tofore, and upon the ground that the verdict was contrary to 
law, the charge of the Court, and the evidence. 

Upon the hearing, Judge Vason refused a new trial, and 
this refusal is assigned as error. 


H. Mora@an, for plaintiff in error. 


D. H. Pops, Solicitor General, for the State. 


Harris, J. 


1, A new trial should have been awarded by the Superior 
Court. Carefully analysing the testimony to ascertain its 
probative force, we think that it is very far from establishing 
the fact alleged, that defendant “did keep and maintain a 
common ill-governed and disorderly house, to the encourage- 
ment of idleness, gaming, drinking, or other misbehavior, or 
to the common disturbance of the neighborhood or orderly 
citizens.” There is not a particle of testimony which classes 
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ing saloon, or ten-pin alley, or as a house or place where the 
idle or dissipated, or riotous and lawless collect or frequent ; 
nor does it appear to be a place or house kept for any purpose 
injurious to health or morals. A part of the house was oe. 
cupied by defendant with his tailoring business (he being 4 
tailor by occupation), a room or two by negro women, some 
of whom were employed by him as seamstresses, another 
room up-stairs was occupied as a law office and sleeping room 
by Henry Morgan, Esq., and underneath the rooms of de- 
fendant was a store room where business was regularly trans- 
acted. These facts considered make the charge of keeping a 
common ill-governed and disorderly house difficult to prove, 
It certainly in this case could be maintained only by clear 
proof of the cursing and swearing, and loud and frequent 
noise, to have been in the rooms of defendant under his 
control ; and then that they were common and usual, and were 
to the common or general disturbance of the neighborhood 
or orderly citizens. 

Does the testimony establish either the one or the other? 
Can the cursing and swearing and noise on two, three, or four 
occasions complete and fill the idea of the law as expressed 
by the word common ? What noises are proven specifically 
but the fiddling of a clerk several times in the rooms of de- 
fendant, and that of negroes going over the stairway, which 
was under the control ct Mr. Morgan, not of defendant? 
And this is the substance of the testimony upon which de- 
fendant was convicted. 

2. We apprehend that the Legislature in enacting this 
clause of the Code for the preservation of order and tran- 
quility, designed to act upon criminally—only such houses 
wherein loud noises, cursing, swearing, &c., were ordinary 
and usual, or common occurrences ; not casual and at long in- 
tervals, but were the general, customary, common habits (if we 
use such an expression for illustration) of the house. These 
characteristics seem to us essential to fix upon a disorderly 
house the name of common. 

So, too, the noise or disorder must not disturb one person 
only in a thick or populous neighborhood ; it must disturb it 
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generally, or it cannot be said of it to have been to the com- 
mon disturbance of the neighborhood or orderly citizens. 
The testimony here shows but one person living in the im- 
mediate neighborhood to have been disturbed, whilst several 
witnesses occupying the same house with defendant, and 
others an adjacent house, being there the whole time deny 
that there was at any time in defendant’s house such noise 
and disorder as was charged. 

3. The finding of the jury in the County-Court, we pre- 
sume, must have been the result of a misconception of the 
kind of house the Legislature meant to regulate, as also of 
the amount and kind of testimony necessary to constitute the 
offence. It may be that the jury did not give due weight to 
the testimony on the part of defendant, from the impression, 
probably, that it was altogether negative in its character. It 
appears to us to be distinctly affirmative of the facts testified 
to, of the rooms of defendant being quiet and orderly during 
the time spoken of, and thus becomes important proof to 
rebut the idea of usual, general, common disorder in them. 

Let the judgment be reversed. 
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James S. Opow, plaintiff in error, vz. HARRIET Opom, de- 
fendant in error. 


1. The declarations of the wife, when in the act of leaving her husband's 
house and taking certain articles of household furniture with her, made 
in the presence of his two sons and others, are admissible in evidence 
for the purpose of showing and explaining her motives and conduct at 
the time, although her husband was not present. 

2. On the trial of a libel for divorce, the ante-nuptial agreement between 
the parties is admissible in evidence, for the purpose of showing the 
source from whence the property was derived, as provided in the Code, 

8. Where the defendant, shortly before the separation between him and 
his wife, had transferred his property by deeds of conveyance to his 
children by a former marriage: Held, that the deeds were admissible 
in evidence, for the purpose of.showing, in connection with other eyi- 
dence, that the transfers of the property were made with a fraudulent 
intent. 

4. Legal cruelty, which will authorize a divorce under the Code, may be 
defined to be such conduct on the part of the husband as will endanger 
the life, limb, or health of the wife, or create a reasonable apprehension 
of bodily hurt, so as to render cohabitation unsafe. 

5. Condonation is a conditional forgiveness of all antecedent guilt. After 
a reconciliation, fresh acts of cruelty will revive acts of cruelty and 
also of adultery. Condonation is not so readily presumed against the 
wife, as the husband. Knowledge of the guilt of the husband, and 
forgiveness by the wife, are not legally to be presumed, but must be 
clearly and distinctly proved, in order to bar her action. 

6. Alimony is an allowance out of the husband’s estate, made for the 
support of the wife when living separately from him. When the ver- 
dict of the jury was in favor of a divorce, a vinculo matrimonii be- 
tween the parties, and they further found for the plaintiff the sum of 
$12000.00: Held. that the legal effect of the verdict, under the Code, 
is to vest that sum in her as permanent alimony for her support and 
maintenance during her life only, according to her rank and condition 
in life. 


Divorce. Alimony. Sayings of wife. Tried before Judge 
CoLE. Macon Superior Court, March Term, 1867. 


Harriet Caldwell, widow, married James 8. Odom, widower, 
26th January, 1860. They quarreled, and finally separated 
4th October, 1865, and she sued for a divorce, a vinculo mat- 
rimonii. 

The libel charged that he had treated her cruelly, by fail- 
ing to furnish her proper clothing and the necessaries of life, 
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by threatening to whip and shoot her, and by violently as- 
saulting and beating her, first on the 8th February, 1865, 
and again (after she had left him and returned,) on the 11th 
August, 1865; and further, that he had been guilty of 
adultery with his slave Hester. 

The schedule of property filed footed up $39,266.00, which 
was made up of a plantation, 808 acres, in Macon county, 
estimated at $5,656.00 ; fifty bales of ginned cotton, estima- 
ted at $7,500.00 ; thirty-six bales of cotton unginned, esti- 
mated at $4,800.00; growing crop estimated at $9,000.00, 
stock, furniture, ete. 

A note to the schedule set forth that by the marriage he 
got with her $6,000.00 in cash, nine slaves, and the use of 
thirty-eight or nine slaves in which she had a life estate, that 
she had nothing but a note on him for $3,000.00, which she 
was not certain of collecting, and that she believed he had 
money due to him of which she could give no specific state- 
ment. 

Defendant plead not guilty, condonation, and that if he 
had treated her cruelly her bad conduct provoked him to it, 
and that she was guilty of like cruelty. 

She filed a bill restraining him from disposing of his prop- 
erty pendente lite, and at the appearance term procured an 
order for temporary alimony of fifty dollars per month, and 
for fees for her solicitors for the present of three hundred 
dollars. 

The first verdict was obtained during the first week of the 
Court, and during the second week the case stood for final 
trial. 

The Solicitors for libelant read in evidence the marriage 
license and certificate, dated 26th January, 1860. 

They then read the answers of C. ALICE HAvUGABOOK to 
interrogatories. She testified that she was daughter of libel- 
ant ; that she, Zebulon Odom and Bunyan Odom were pres- 


- ent on the 4th October, 1865, when libelant left. defendant’s 


house, but defendant was not present. Libelant then said to 
the boys that their father had treated her so badly that she 
could not stay with himvany longer, that he had pushed her 











288 SUPREME COURT OF GEORGIA. 
Odom vs. Odom. 











out of the door, and ordered her off the place, and took the 
keys from her. 

Defendant’s solicitors objected to tiese sayings of libelant, 
but they were held to be competent testimony. 

She further testified that libelant and defendant lived to- 
gether unhappily, that it was defendant’s fault ; that he spoke 
roughly to libelant, though his words witness did not recol- 
lect ; that she saw prints of fingers on libelant’s arms for 
two weeks ; that defendant would not allow libelant to carry 
the keys and give out meals ; would not allow meat or flour 
for supper or breakfast, had very coarse fare, and seldom had 
flour ; that he gave plaintiff four calico dresses, about twelve 
yards of bleached homespun, a part of a bolt of Macon 
homespun, one handkerchief, three or four pairs of shoes 
and one Quaker bonnet, that witness knew of since the mar- 
riage ; that she never knew libelant to have a difficulty with 
any one but defendant ; that defendant once charged libelant 
with sending a little negro into the field to watch him, and 
abused her for it. 

Upon cross-examination, she stated that she was nineteen 
years old, not very friendly with defendant, but would not 
do him injustice; that she was impartial and competent to 
judge, and thought defendant was blameable ; that when her 
mother left she took off five chairs, two bedsteads, two 
feather-beds, two mattresses and pillows, some bed covering, 
though not much, one wash-stand, one wardrobe which was 
her own, one table, one looking-glass and some dishes ; that 
one of the beds and furniture belonged to the Caldwell chil- 
dren. Defendant was not present ; do not know whether he 
gave his consent. That she had made an affidavit heretofore, 
but testified without having her memory refreshed, and with 
no one present besides the commissioners. 

They next read the interrogatories of JosEPHINE A. Hav- 
GABOOK, who said, she was seldom about the house and not 


long at a time; so far as she knew, libelant did her duty asa - 


wife, and she knew nothing of cruelty by defendant, except 
that she had seen bruises, like the print of fingers, on libel- 
ant’s arm; she had never seen but two calico dresses given 
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libelant by defendant since the marriage, and stated about the 
same as her sister as to what her mother took away when she 
left Odom’s, She said she was not present when her mother 
left, but was just before she left, and heard her mother tell 
Zebulon and Bunyan Odom that she had tried to live with 
their father and could not do it. 

This remark of libelant was objected to, and the objection 
was overruled. 

Upon cross examination, she stated that she was twenty- 
three years old, not unfriendly to defendant, did not know 
who was to blame; did not know to whom the things taken 
away belonged, only they were in defendant’s possession ; 
never heard libelant use any insulting language to defendant ; 
defendant was not present when libelant left; libelant gave 
witness one dress just after the marriage, which she bought 
before, and witness’ husband gave libelant one brilliants 
dress. 

Mary T. Spivey (for libelant,) testified by interrogatories 
that she was present when Mrs. Odom left in October last; 
that she took away various articles, (enumerating them sub- 
stantially as aforesaid,) and that Bunyan Odom said to libel- 
ant, “Father said you must not take those cane-bottomed 
chairs, they are the parlor chairs.” Me 

This saying was allowed over the objection of defendant’s 
attorneys. 

She testified that she was at Odom’s a great deal, knew 
that Odom and wife did not live pleasantly together, but did 
not think Mrs. Odom was blameable; that she never heard 
her speak unkindly to Odom or the children, but did her 
duty as a wife, treating Odom with kindness and affection ; 
never heard her speak unkindly to him or even to the ser- 
vants. She said she had known Mrs. Odom to go from one 
house to another to speak to defendant, and he would get up 
and go away and would not answer her or allow her to speak 
to him; never heard Odom abuse his wife, but he would not 
let her carry the keys, nor give out any provisions, nor have 
anything to do with the cooking; he never had any meat for 
supper or breakfast nor any flour while witness stay2d there, 

19 















































290 SUPREME COURT OF GEORGIA. 
Odom vs. Odom. 








unless when they had company, then they had good meals, 
Mrs. Odom had very few clothes ; witness knew that she had 
but one under-body first of 1866—had seen her pull it off 
Saturday night and have it washed and dried to wear Sun- 
day. Odom never gave his wife a Sunday-bonnet since they 
married. 

Cross-examined, she said that she was fourteen years old in 
March, 1866; was libelant’s grand-daughter; not very 
friendly with Odom, but would not do him injustice ; that 
she might not be a competent judge, but thought Odom was 
blameable ; that she did not know to whom the things Mrs, 
Odom took away belonged, nor whether she took them with 
Odom’s consent ; Odom was not present when his wife left; 
that she had never made any affidavit in this case; no one 
but the commissioners were present while she answered, and 
that she had consulted with no one about her answers to the 
interrogatories. 

Anna V. Spivey, whose interrogatories had been taken 
by libelant, swore that she was present when Mrs. Odom 
left, and that Zebulon and Bunyan Odom were present; that 
libelant told the boys that she was going to leave there, that 
she had tried to live there but could not stand the treatment, 
and she was going to take something, and told Zebulon to 
make a memorandum of what she took, which he did. 

This remark was objected to by defendant’s solicitors, but 
the objection was overruled by the Court. 

She enumerated the articles taken away in substance as did 
the other witnesses. 

She swore that she was not about there much, but thought 
Odom and his wife did not live together happily, don’t know 
why, but thought Odom was to blame; had seen Mrs. Odom 
speak to him and he would not answer her; had seen him 
help all the plates at table and not wait on his wife; he 
would not allow her the rights and privileges of a wife; 
would not allow her to carry the keys to the meat-house or 
store-room ; had seen Odom with the keys go to get out din- 
ner ; in early part of 1865 she saw bruises on Mrs. Odom’s 
arm that looked like fresh prints of fingers—those bruises 
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staid on her a month or more. Defendant never bought his 
wife clothing suitable to her station in life; he never pur- 
chased but four calico dresses and one handkerchief for her 
that witness knew. 

Cross-examined, she said she was thirty-two years old, 
daughter of libelant ; would not wrong defendant by word or 
deed, but owing to existing circumstances does not feel very 
kindly towards him; she thought all the things taken away 
by Mrs. Odom were purchased by Odom at Caldwell’s sale, 
except the wardrobe—witness and her sister Mrs. Davis gave 
that to Mrs. Odom. Defendant did not give his consent to 
the taking off anything. She thought she had given the 
matter an impartial investigation, and thought Odom was to 
blame; she did not think Mrs. Odom was to blame at all ; 
never heard her use any opprobrious or insulting language to 
Odom. All she recollected of what Odom gave Mrs. Odom 
was one calico dress, one pair of shoes, one or two handker- 
chiefs, and a pair of gloves. Mrs. Odom gave witness two 
yards of calico to make her babe a dress, and that is all wit- 
ness recollects of her giving to witness. She stated that she 
had never made an affidavit in the case, had consulted with 
no one as to her answers, and that none but the commission- 
ers were present when she answered. 

Saran K. KniGur’s interrogatories were next read. She 
testified that she had known Mrs. Odom twenty-five years, 
perhaps longer, and lives about three-quarters of a mile from 
her. Mrs. Odom sent for witness to go to her house (either 
before or since the separation in February, 1865, she did not 
recollect which). Odom was there; if he and his wife had 
any conversation then, witness does not recollect it ; does not 
recollect that Mrs. Odom said anything in Odom’s presence 
or hearing in reference to his improper treatment ; she then 
showed witness a bruise on her arm, but witness does not 
recollect whether Odom was present. 

Cross-examined, she said that she lived three-quarters of a 
mile from Odom’s, in Macon county, and had lived there for 
many years past: that she could not speak with certainty as 
to Mrs. Odom’s character for amiability, gentleness, meek- 
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ness, submissiveness, etc., that she knew nothing of Mrs, 
Odom being suspicious or jealous in her nature, but did 
know that Mrs. Odom bore the character of a kind-hearted, 
charitable and clever lady in the neighborhood. During 
witness’ acquaintance with Mrs. Odom, never heard of her 
being concerned in any improper conduct before her marriage 
with Odom. Witness is not much of a surgeon or much in 
the habit of examining wounds; did not know what caused 
the wounds on Mrs. Odom; was not unfriendly to defendant 
as a neighbor, and knew nothing more in his favor. 

The interrogatories of ADELINE Opom, a person of color, 
were offered in evidence, and objected to, on the ground stated 
in the motion for new trial. The Court overruled the objec- 
tion, and the interrogatories were read as follows: That she 
knew the parties; they did not live happily together ; that 
some time last year (1865,) Mrs. Odom went to Macon after 
Louisa, a house-girl, and when she came back she sent a lit- 
tle girl to Odom for the keys, and he would not send them to 
her. Odom came to the house; Mrs. Odom asked him for 
the keys to get a broom. Odom said, you shall not have the 
keys any more, “you old devil.” Mrs. Odom then went out 
to the little house, out in the yard, to get a broom; Odom 
went ahead of her, picked up an old axe, and said, “ You in- 
fernal old devil, ll have the Yankees to drag you out of 
my yard directly.” Mrs. Odom went back to the house ; she 
saw Odom push Mrs. Odom about several times in the house; 
if Odom was sitting at the table eating, and Mrs. Odom 
would come and sit down, Odom would get up and leave. 
Witness had frequently heard them quarreling at night, but 
don’t know what either said; never heard Mrs. Odom use 
any bad words to Odom ; it was last year, about July or Au- 
gust, that Odom carried the keys, or when he did not, his 
children did. Odom said Mrs. Odom should not carry the 
keys any more, witness don’t know why; none of the cloth 
bought was put under Mrs. Odom’s control, it was locked up 
and she was not allowed any of it; he had plenty of wheat 
and flour, but did not allow his wife to use it. 

Witness was the washerwoman, and was called into the 
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house one morning last year (1865), to get the clothes to 
wash, and Mrs. Odom’s clothes were all wet with chamber- 
lye and besmeared with the dirt of a little child—this was 
on her gown, night-cap and under-clothes—don’t know when 
it was, but it was a cold, frosty morning. Mrs. Odom is a 
good woman ; witness was raised with her. 

Cross-examined, she said: I am black, live with Mrs. 
Odom, have lived with her for some time past. No one ever 
talked with me about my testimony in this case. I gave my 
affidavit before in this case; they called on me to do it. I 
then said about the same things I have now said—I think it 
was Mr. Snead and a tall man with him who called on me 
for the affidavit—I have not heard it read, nor has any one 
talked with me about it since. I then said about the same 
thing as now; and about flour and cloth she refers to her 
answers to direct interrogatories ; no one told me to say any- 
thing about flour or cloth since. I can’t read or write; to 
tell the truth is what I understand I am now to do. I never 
heard Mrs. Odom quarrel with or abuse Odom ; don’t know 
her age, but thinks she is sixty or seventy ; no one present 
but the commissioners. 

RosE HAvGABOOK (colored,) was objected to, as in the last 
case, but the objection having been overruled, she testified by 
interrogatories that she knew the parties, and that they did 
not live happy or agreeable after they moved from Dawson; 
not able to tell why; witness has seen Odom maltreat his 
wife—saw him push her one time—don’t know what he said. 
Witness went into Mrs. Odom’s room early one morning last 
fall, 1865, she was sitting on the chair crying, her cap and 
gown were all wet with urine; the night-glass was setting in 
the floor empty ; witness helped her to strip. Witness said 
Odom pushed Mrs. Odom out of doors once; heard them 
quarrel, but don’t know who started the quarrel ; don’t know 
what they said in their quarrels, as she always left when she 
heard them quarrel ; they did uot eat together as man and 
wife for several months before they parted ; don’t know why. 
This was last year, (1865). Odom carried the keys; don’t 
know why Mrs. Odom did not; Mrs. Odom did not have 
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control of any of the cloth bought or made after their first 
falling out; she did not get any of the cloth for her own 
use, as witness knows of. Odom had plenty of flour and 
meat on the place: before he got mad, he let his wife have 
plenty of it, afterwards he did not. Witness stated that she 
had belonged to Mrs. Odom since she was twelve years old, 

Cross-examined, she said: I am black ; live at John Hau- 
gabook’s ; no one has talked with me about my evidence; 
have sworn in the case before; I then swore about what I 
now swear, so far as I remember. I think I said something 
about the cloth and flour then, if I did not it was because I 
was not asked about it. I cannot read or write; my affidavit 
has not been read to me, nor has any one talked with me 
about it since it was taken. I never heard Mrs. Odom abuse 
Odom or any of his children any way. I did tell Jackson I 
was not sworn in this case, and I told him Mr. and Mrs, 
Odom did not eat together ; I told Jackson that I said this 
to the lawyer—I told him so because he told me if I swore 
against Odom, Odom would get any of these men round 
here to shoot me for ten dollars. I thought Jackson came 
to pick me. None present but commissioners. 

JAMES CALDWELL testified that, one morning before day, 
Mrs. Odom and Odom commenced talking in bed ; they got 
up, and Odom threw a bucket of water on her, and then 
emptied a chamber-pot on her, then threw a pitcher of water 
on her, and caught her by the arms and threw her down, and 
that witness afterwards saw bruises on her arms. 

At another time, when old Becky was whipped, Odom and 
Zeb were standing on the steps, Mrs. Odom came up, and 
Odom shoved her off the steps, and Zeb said, “ Pa, I wouldn’t 
do that.” 

Upon cross-examination, he swore: I am fifteen years old, 
Mrs. Odom’s son. They were talking in bed ; neither talked 
as if angry ; I was asleep when the talking commenced ; it 
was before day, and somewhat dark ; they had gotten up be- 
fore any water was poured on Mrs. Odom. She got the 
chamber-pot from under the bed, and held it to keep Odom 
from pouring water on her; said if he poured water on her 
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she would throw it on him. This was before the first sepa- 
ration in February, 1865. After this occurrence she left him, 
but came back again ; don’t know how long she stayed away. 

I was present when Odom whipped Becky, but don’t re- 
collect what his wife said when she came up; she was talking. 
I was not in Montezuma with Berryman Odom the day 
Becky was whipped. When she went up on the steps Odom 
pushed her off, and Zeb said, “ Father, I wouldn’t do that.” 
When he threw her down on the floor and left the print of 
his fingers on her arm, it was the same morning he poured 
the water, etc., on her. 


REBUTTAL. 


On the morning when the water, ete., was poured on Mrs, 
Odom, she did not get up first. 

This witness being recalled at defendant’s request, swore 
that he did not, in August, 1865, in the old house at Odom’s 
place tell Berryman and DeKalb Odom that his mother 
threatened to slap or whip him because he told her she was 
always quarreling. 

IsHMAEL, (colored,) sworn over the objection of defendant, 
testified that before free he belonged to Mrs. Odom, and after 
she and Odom married, lived with them. During the mar- 
riage (coverture) he saw Odom go into the house of Milly, a 
mulatto woman, and “have to do with her.” Witness was then 
secreted under the bed, and after Odom got through and 
went out, he returned and asked Milly if anybody was in 
there, and she told him that witness was in there, and he 
then told her to send witness to him, and he made witness go 
to the well and draw water for him to wash. It was corn- 
planting time. This was before Mrs. Odom left the first 
time; never told her about it till after she left; never told 
her till Christmas, 1865. 

Ben Bryan, (colored,) sworn over defendant’s objection, 
said that he knew Hester, a mulatto woman, and that she had 
a white child; don’t know when it was born, but it was 
while she lived at Odom’s, where she had lived six or seven 
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years before. Odom directed witness to send this woman to 
him one night, which witness did. She went to him, and 
they went into a vacant room in the old house together, 
There were some peas in the room. Witness saw them in 
the room ; Odom was in his shirt-sleeves ; don’t know what 
passed between them in the room; witness saw nothing; 
they were in there ten or fifteen minutes, long enough to have 
done anything they wanted; no light in the room. She was 
Odom’s slave then, and had to obey his call. 

Odom came to the field one day, and told witness he 
wanted Hester to go and dig roots for him; they went off 
together to dig roots—when Hester returned to the field she 
had no roots—don’t know what he wanted with roots, no one 
was sick that witness knew of. Hester went twice with 
Odom to dig roots. 


CROSS-EXAMINED. 


All this happened before the first separation. The old 
house that Hester went into with Odom was occupied ; it was 
about thick dusk when she went in. Odom frequently came 
to the field for some one to go with him to dig roots, some- 
times other women than Hester would go, and sometimes 
boys would go; for a considerable distance Odom and Hester 
were in witness’ view when they went after roots, and witness 
saw nothing amiss. 

Witness frequently heard the parties quarreling. Mrs. 
Odom often watched Odom ; followed him one night in her 
night-clothes to Berryman’s house. 


REBUTTAL. 


I live with Berryman Odom ; never told Mrs. Odom about 
these things till after final separation. She asked me about 
it. 

ApAM OpoM, (colored,) sworn over defendant’s objection, 
testified that he knew Hester, she lived with the parties at 
Dawson, and Odom sent her to his place in Macon county 
before he moved up here; she had a mulatto child; witnes 
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don’t know when it was born, he was in the war at that time; 
don’t know the child’s age; don’t know that Odom had any- 
thing to do with Hester; knows nothing about it; never saw 
them in a room or house together. 

Here Adam refused to answer questions propounded to 
him, and was committed to jail for contumacy. 

Louisa, (colored,) sworn over defendant’s objection, said 
she lived with Mrs. Odom before freedom ; Odom used to 
come into witness’ bed-room and try to have intercourse with 
her, offered her one time two dollars to feel her titties ; on — 
one occasion, at Dawson, to avoid Odom, she went up stairs 
and carried the children to sleep with her and locked the 
door; she heard some one come up in the night, and next 
morning Odom asked her why she did nut come in and sleep 
in bed with him ; she nailed up the windows of her house to 
keep Odom out; he made these offers to her when Mrs. Odom 
was from home; don’t know age of Hester’s child; once 
saw bruises on Mrs. Odom’s arm. 

Odom got into witness’ window one night, and tried to 
throw her on to the bed; she told him if he did she’d halloo. 
She blew up the light to keep him off of her, and he would 
blow it out. 


CROSS-EXAMINED. 


She said she lived in Macon, had come down to see her 
folks and to testify in this case, and that Odom never had 
connexion with her. 

Henry KAIcLer, (colored,) sworn over defendant’s objec- 
tion, said he saw Odom push his wife twice off the steps and 
call em “old she-bitch,” and told her if she did not leave the 
place he would kill her and old Beck too. Mas Zeb say, 
“Pa, I wouldn’t do dat, let em go about her business.” It 
was fodder-pulling time, year before last. Knows that Hes- 
ter had a mulatto child. Berryman was there. Knows of 
no one claiming anything on the place before Mrs. Odom 
left. Made twenty bales of cotton there that year, 1865. 
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CROSS-EX AMINED. 


Berryman and Zebulon were both there when Odom 
pushed Mrs. Odom off the steps. 

ALBERT OpoM, (colored,) sworn over defendant’s objection, 
testified that he lived with Odom two years before freedom ; 
that he once saw him shove Mrs. Odom out of the door at 
Berryman’s house to keep her from talking with Berryman ; 
at another time, when witness was beating peaches in 1865, 
Mrs. Odom went to defendant and asked for the keys to get 
a broom from a small house in the yard. Defendant refused 
to give them to her, and she got an axe and threatened to 
cut the wooden hinges of the door. Odom took the axe from 
her and shook it over her and threatened to kill her, cursing 
her for an old she-devil or bitch, and said he would make the 
Yankees haul her out of the yard. The morning Odom 
whipped old Becky, he shoved his wife out of doors ; Zeb 
was there, and asked him not to_do that. 


RE-EXAMINED. 


When he shoved her out of the door about old Becky, 
Berryman and Zebulon were there, and Miss Odom and her 
grand-mother and Mr. Odom. 

Plaintiff then tendered and read in evidence a receipt from 
Odom to Abner Burnum, administrator of John J. Hauga- 
book, for $362.50, dated 5th February, 1861, in full payment 
and satisfaction of all Odom’s claim in Haugabook’s estate in 
right of his said wife, who had been Haugabook’s wife. 

After proving by the Ordinary that search had been made 
in his office by counsel, that inquiry had been made of John 
Davis, administrator of Burnum for the originals and that 
they could not be found, plaintiff read in evidence two copy 
receipts, by one of which, dated 14th December, 1861, de- 
fendant acknowledged that he had received from Burnum, 
administrator of James S. Caldwell, nine negroes therein 
named, valued at $5,282.00, 256 bushels corn and 500 pounds 
fodder, valued at $382.50, being defendant’s proportionate 
share of negro property, and that day divided ; and by the 
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other of said receipts, dated Ist May, 1861, defendant ac- 
knowledged the receipt from said Burnum, administrator of 
said Caldwell, of $6,168.30, an antenuptial marriage settle- 
ment between Harriet Caldwell, James 8. Odom and Ichabod 
Davis, executed 26th January, 1860, whereby the life-estate 
of said Harriet, in and to forty-two slaves, under the will of 
her father, George Kaigler, deceased, was conveyed to said 
Davis, in trust, for the sole and separate use of said Harriet, 
free from and in no event to be subject to the judgments, 
debts, contracts or liabilities of or against said James 8. 
Odom, with the further stipulation that if said Harriet should 
thereafter desire to make any advancements of any of said 
negroes to any of her children, that she should be allowed to 
give each of them a negro apiece as they came of age or 
married : Provided, that if any of the negroes given to the 
children died, she might advance another in lieu thereof, by 
and with the consent and satisfaction of the said trustee. 

Defendant objected to said receipts and to said marriage 
settlement when offered, upon the grounds stated in the mo- 
tion for new trial, and the objections were overruled. 

JAMES A. SpIVEy testified that Odom got possession of 
the negroes about one year after the marriage of the parties. 
Mrs. Odom gave one of them to witness’ wife, and another to 
another of her children, and so far as he knew had not parted 
with any of the others. Odom had possession of the nine 
negroes since the division of Caldwell’s estate—in all, there 
were about thirty-five working hands. After deducting all 
expenses, the negroes were worth for hire in greenbacks, pay- 
able now, $3,500.00 per annum. 

Defendant owned prior to the separation, and witness sup- 
posed at that time, (for up to that period he observed no 
change in the management of the place,) a plantation in Ma- 
con county, containing eight hundred acres, worth fifteen 
dollars per acre; the horses and mules mentioned in the 
schedule he thought worth in October, 1865, from $150.00 to 
$175.00 per head, and the carriage about $350.00. Witness 
knew nothing of the other articles mentioned in the schedule, 
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as he had little to do with Jim Odom since he entered the 
family. 

WarrEN W. Davis testified that the negroes went into 
Odom’s possession ; that he, as trustee of Mrs. Odom, held a 
note of about $3,000.00 on Odom, and a note made by Mrs, 
Odom previous to her marriage for about $2,500.00 principal 
and interest, which was paid by Odom in Confederate money, 
in February, 1865, which money was then seventy for one in 
gold. In October, 1865, Odom had at home about eighty- 
five bales of cotton; thinks Odom told witness he had twen- 
ty-five or thirty bales more at Eufaula; thinks the land 
worth about thirteen dollars per acre in October, 1865, and 
the mules and horses then on the plantation worth $125.00 
per head, farming utensils, household and kitchen furniture, 
worth $700.00 or $800.00, carriage and buggies worth 
$500.00, ox-cart $40.00. The $6,000.00 receipt given to 
Burnum was for Mrs. Odom’s distributive share in Caldwell’s 
estate. Hester’s child was born in early part of 1865, either 
just before or just after the separation. Witness distilled 
bout forty gallons of peach brandy for Odom, worth $8.00 
per gallon. 


CROSS-EX AMINED. 


Owing to the unsettled state of the country, the land is not 
worth now over five dollars per acre; don’t think any land 
now would bring five dollars per acre. In fall of 1865 saw 
Odom sell a lot of damaged cotton, don’t know how much, 
at eighteen or twenty cents. The price of cotton here since 
that time has fluctuated from forty-one to eighteen cents— 
now worth about eighteen cents, The emancipation of the 
slaves made the crops poor for want of steady and efficient 
labor ; the negroes were free after April, 1865, and Odom 
had to hire them to make the crop uf that year, and this in- 
creased the expense of farming; thinks the net profits of the 
negroes while slaves about $2,500.00 or $3,500.00 per an- 
num. Odom has five or six children. 
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REBUTTAL. 


Odom sold about two wagon loads of cotton in October, 
1865. The note witness holds as trustee for Mrs, Odom, on 
Odom, is $3,084.00, dated 27th February, 1865. 

ApaM OpoM, (colored,) brought from the jail and intro- 
duced, testified : Odom and Hester were on the bed together 
twice up here in Macon county and once in Dawson; it was 
at night, in the negro-house where Hester lived, and since he 
married Mrs. Odom ; the time at Dawson, was before witness 
went to the war, five or six years ago. 


CROSS-EXAMINED. 


The first time up here, was just before witness went to the 
war; and the last time, after he returned from the war. Wit- 
ness was after the woman himself, and when Odom came in 
witness hid under the bed. Odom did not, but Hester did 
know, that witness was there. 


REBUTTAL. 


Never told Mrs. Odom about it until after the second sep- 
aration, when she sent for him and asked him about these 
things; lives with Berryman Odom, at the Odom place. 


EVIDENCE FOR THE DEFENDANT. 


B. B. Opom testified that in 1861, in Terrell county, plain- 
tiff abused defendant about having negroes whipped, and 
about a month after that she raised another quarrel and had 
a disturbance with him about whipping Becky (negro). Soon 
after this witness went to the war, and did not return till 
1863; then she quarreled with defendant, and abused him, 
and told him to go and sleep with another old negro woman 
named Hannah, and accused him of adultery with the negro 
women on the place. Witness’ furlough was out; he went 
back to army and did not return home till 1865. Plaintiff, 
between the first and second separations, abused defendant 
and accused him of adultery with every negro woman on the 
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plantation who would allow it: she accused him of adultery 
with Hester, and abused him about being the father of Hes- 
ter’s child. She always commenced these disturbances, and 
invariably followed defendant up ; she followed defendant to 
witness’ house, went into the house in her night-clothes, and 
accused witness of having a negro woman there for his father, 

Witness was present at the scene about the axe; he had 
the boy Albert beating peaches; plaintiff came and took an 
axe, saying she intended to cut down the door and get a broom, 
and that she would destroy everything on the plantation ; 
defendant took the axe from her, laid it down, then unlocked 
the door and handed her a broom, which she took and burnt 
up; defendant did not treat her with the least violence, or 
threaten her, but asked her to go into the house and behave 
herself, and let him have some rest. 

Was present at the old house when she came there and 
commenced abusing witness (Berryman) about the business ; 
defendant did not push her out of the door, but took up his 
hat and walked off; defendant asked her to go away and let 
them alone; she called witness a puppy, and Odom an old 
dog; accused him of having intercourse with the negroes, 
and told the children that Hester’s child was their sister ; 
this was in July, 1865. Witness was not present when 
Becky was whipped in 1865; the day she was said to have 
been whipped witness and James Caldwell were in Monte- 
zuma, and neither of them saw anything of the whipping. 
James Caldwell said to witness at the old house, in August, 
1865, “ Mother liked to have got me because I asked her 
what she quarreled with Mr. Odom so much for.” 

Odom has six children ; don’t know whether the youngest 
son is twenty-one years old; three of these are of age, two 
daughters under age; at the time of separation, defendant 
had sheep and cattle down the country (don’t know how 
many), and some sheep up here; had one horse, a note on 
Zebulon and B. B. Odom for over $11,000.00, some other 
notes, one on Way, of Dooly, for about $160.00, which wit- 
ness does not consider worth much, a note on Captain Turner, 
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considered worthless ; Turner says he cannot pay more than 
ten cents on the dollar. 

At the time of separation, all of defendant’s property was 
not worth more than $12,000.00 or $13,000.00; he was in- 
debted several thousand dollars, and has been compelled to 
expend about $2,000.00 in consequence of this case ; has paid 
$300.00 to Mrs. Odom’s counsel, $50.00 per month alimony 
to her since 23d October, 1865, besides $900.00 for which he 
has become responsible to his counsel ; defendant lost heavily 
by the war; had horses and provisions impressed; had 
claims on Confederate Government, together with Confed- 
erate bonds and notes; losses in this way, not less than 
$10,000.00. 4 

At the time of separation, there were on the place only 
fourteen horses and mules, which would not have sold for 
over $100.00 apiece on an average; he had about half a bar- 
rel of peach brandy ; the growing Cuba cane belonged to the 
negroes, and was worth very little; he had a single ox-cart, 
worth not over $20.00, one carriage, worth $250.00 or 
$300.00, one buggy, $80.00, three negroes, considerably di- 
lapidated, and worth $150.00, farming utensils and house- 
hold and kitchen furniture, which witness cannot estimate, 
about thirty head of cattle, worth $6.00 per head (for which 
witness sold them), seven or eight head of sheep, worth from 
$1.50 to $2.00 per head, twenty or twenty-five goats, worth 
seventy-five cents apiece, ninety or one hundred head of 
stock hogs, which would average $3.00 apiece, from sixty- 
five to seventy bales of cotton, averaging four hundred and 
fifty pounds; there were eighteen bales of cotton made on 
the place in 1865, of which two or three bales were impressed 
by the Yankees to pay the negroes; defendant had thirteen 
hundred bushels of corn above the share of the laborers; the 
sorghum syrup mentioned in the schedule belonged to the 
negroes. 

Witness was, but defendant was not present when plaintiff 
left ; plaintiff said, when she left, that she had a letter from 
General Warren advising her to leave there; she carried off 
an ox-cart and a two-horse wagon load of things when she 
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left; defendant had notice of her intention to leave; she 
commenced moving in the evening and stayed there till dark, 

At the time of the separation, the land belonged to Zebu- 
lon Odom, and not to defendant; the personal property, ex- 
cept such as was reserved, was turned over to witness and 
Zebulon Odom, under a sale made to them in September, 
1865; It was in July or August, 1865, that plaintiff went 
to Macon to see about a free negro (Louisa) who had gotten 
into trouble; during her absence defendant took possession of 
the keys, and on her return did not give them up to her, be- 
cause she frequently threatened to destroy everything on the 
place ; in the sale made to witness and Zebulon, the cotton 
was bought by estimate, because it was only partially ginned 
and packed ; it was estimated at sixty bales; the sale took 
place a month or six weeks before plaintiff left ; the pur- 
chasers went into possession and took control immediately on 


the sale. 
CROSS-EXAMINED. 


Negro Hester and child have not been at Odom’s since 
witness’ return, in April, 1865; were not there now and 
have not been since; witness did not anticipate a separation 
between the parties; witness sold and traded off some of 
the horses; defendant reserved enough provisions to sup- 
ply his family until the January after the trade, also, the 
right of residing on the place, the household and kitchen 
furniture, one buggy, one mule, and one horse, the stock that 
was absent from the place, and some other things; the sale 
took place in September, and defendant left in October ; de- 
fendant has no interest in a saw-mill at St. Mary’s ; in conse- 
quence of the sickness of Zebulon Odom, defendant went to 
the mill last September to take Zebulon’s place, and returned 
here last Sunday ; witness and Zebulon at the close of the 
war were worth about $1,000.00; have paid a part of the 
note given by witness and Zebulon. 

Defendant planted in 1865 three or four hundred acres in 
corn; (may have sworn in answer to bill filed against him 
and others that there were five hundred acres ;) the crop was 
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a poor one; wagons, oxen, and cart worth $250.00; defend- 
ant stated to witness that he had thirty bales of cotton in Ala- 
bama, included in sale to witness and Zebulon ; defendant re- 
served nothing else besides the articles enumerated, except the 
cotton in Alabama that witness recollects.. Mrs. Odom, when 
she left, said “she was going because she had tried to live there 
bat couldn’t do it, Odom treated her so badly; that she was go- 
ing to take some things with her, and she wished Zebulon to 
make a memorandum of them.” This was objected to, on 
the ground stated in the motion for new trial, and objection 
was overruled. If Zebulon made the memorandum, witness 
does not know it. Witness understood that defendant made 
a deed of gift to Zebulon and witness of certain negroes in 
trust for defendant’s children, but witness was absent when 
it was done. This was objected to by plaintiff, and objection 
overruled. All the negroes embraced in the deed of gift 
to Warren W. Davis as trustee ‘are included in the copy 
deed last mentioned, (which was then exhibited to the wit- 
ness). 

No one but the parties were present at the sale of the per- 
sonal property of defendant to witness and Zebulon. 


REBUTTAL. 


Think all the cotton was ginned, but not packed at the 
time of the sale; deed of gift to Zebulon and witness was 
never delivered to witness, and he does not know that it was 
ever delivered to any one; of the cotton sold by defendant to 
witness and Zebulon, thirty or forty bags were stained, or 
storm cotton, sold at from twenty to twenty-five cents. 

ZEBULON J. Opom testified that from 1861 to 1865 he 
was absent most of the time in Army of Northern Virginia; 
left in latter part of June, 1861; returned on furlough for a 
short time in December, 1863, or January, 1864, and was 
again at home in the latter part of 1864, or early part. of 
1865; left home last time 7th February, 1865 ; plaintiff on all 
these occasions quarreled with defendant, and greatly abused 
him in January and February, 1865; she accused him of 
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stealing a dog-hide from one of the negroes, of being the 
father of Hester’s mulatto child, of adultery with other ne- 
groes, and especially with Milly; this was before the first 
separation ; witness got home from the army finally in latter 
part of April, 1865, and for a month or two thereafter the 
parties got along amicably, and seemed. to live together hap- 
pily, but after that there was an incessant storm ; witness 
never knew defendant to commence a quarrel with plaintiff, 
he used every effort to avoid it. 

Plaintiff came one morning to the piazza, where witness 
and defendant were and commenced abusing defendant about 
whipping negro woman Becky ; plaintiff said the negro was 
going to report him, and she would help her, and hoped the 
Yankees would punish him; she continued to abuse him 
about having intercourse with negro women, called him an 
old drunkard, said he would fill a drunkard’s grave, and so 
would his children. Defendant bore with her some time; 
asked her to go away and let him alone; told her if she did 
not he would put her out of the house ; he laid his hands on 
her, and removed her as gently as possible; the steps were 
low, and she was not handled roughly; no more force was 
used than was necessary to remove her; she remarked she 
wished he had thrown her down. She missed no opportunity 
to abuse defendant till she left. Witness never knew of de- 
fendant touching plaintiff after that. Defendant was absent 
when she finally left his home. If James Caldwell was 
present the morning Becky was whipped witness did not see 
nim, and does not think he was there. 

After Mrs. Odom went to Macon for Louisa in July, she 
was not allowed to carry the keys; this was, as witness 
thinks, because she had threatened to destroy everything on 
the place. When witness returned, in April, 1865, Hester 
was living at Jerry Walter’s, and did not live on the place 
afterwards. 

Adam returned about the same time witness did; witness 
met him on his return in Atlanta ; witness has known Louisa 
since 1861; her character for chastity is not pure. 

Generally defendant would seek to avoid quarrels and 
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difficulties with plaintiff; she usually addressed him in a 
loud, harsh, and angry voice; she had plenty of provisions, 
and appeared to have plenty of clothing; heard her after 
the war trying to sell a dress (think it was a silk dress) to a 
negro boy Henry. Last September, or early part of October. 
defendant had thirty-two bales of cotton in Alabama; don’t 
know how much stock he had, at home, or how much in 
Worth County; had household and kitchen furniture, held a 
note on witness and B. B. Odom for $11,800.00; also, a note 
on Way & Felder for about $100.00 ; the thirty-two bales of 
cotton, worth at that time $135.00 per bale. Defendant’s 
indebtedness at that time was about $7,000.00; thinks de- 
fendant lost about $9,000.00 by Confederate securities, &c.; 
thinks profit of farming during the war, after paying ex- 
penses, was very little, if anything. Defendant’s total ex- 
penses in this case, including fees and alimony, witness thinks 
about $1,800.00. Defendant has six children, the youngest 
son of age; two of the children are under age, and four of 
them had nothing advanced and no provision made for them. 

Witness offered in August, 1865, to sell the eight hundred 
acres of land deeded to him by defendant for ten dollars per 
acre, but could not get that; considers five dollars per acre a 
fair estimate of its value now. ‘There were on the place 
about a half dozen sheep (at the separation), worth $1.00 
apiece, one hundred hogs, worth $5.00 apiece (not certain as 
to this); also, sixty-five or seventy bales of cotton; in 1865, 
about five hundred acres planted in corn and about sixty in 
cotton made from fifteeen to twenty bales of cotton; not corn 
enough to furnish the place longer than June; very little 
sorghum syrup on the place; some fourteen or fifteen horses, 
worth on an average $125.00 each ; wagons, worth $200.00 ; 
carriage and one or two buggies; thinks buggy, which was 
sold for $60.00; single cart worth $20.00; don’t know value 
of Cuba cane or peach brandy. 

At time of separation, everything on the place belonged to 
witness and Berryman Odom, except household and kitchen 
furniture, one horse, one buggy, one mule, and some other 
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everything sold went into possession of purchasers ; purchase 
money was $11,800.00; thinks that between $4,000.00 and 
$5,000.00 of this amount has been paid. 

Witness was at home when Hester’s child was born; 
thinks it was on the 6th February, 1865, but is not certain, 
The land was'given to witness and the deed executed and 
delivered 4th February, 1865. In the spring or summer of 
1864, defendant spoke of giving this land to witness, and in 
December, 1864, finally concluded to give it to him. De- 
fendant is fifty-four years old ; has no profession, and apart 
from the means in his possession, no way of making a sup- 
port except by digging for it. Plaintiff had no children by 
defendant. 


CROSS-EXAMINED, 


Hester has had a mulatto child since the marriage of 
plaintiff and defendant; defendant left here in September 
last to take witness’ place in the mills; witness’ place at the 
mills was to manage the finances. 

Witness made no arrangement with defendant for compen- 
sation ; defendant made no charge for his services, but wit- 
ness expects to pay him what is right; defendant has no 
interest in the mills; they belong to Z. J. Odom & Co.; the 
other members of the company are Berryman Odom and 
Van Valkenburg, each owning one-third ; cost $20,000.00, 
and are indebted $7,000.00 ; defendant left the mills about a 
fortnight ago. When plaintiff left, she asked witness to take 
a memorandum of the things she carried off, which witness 
did ; does not remember whether he now has the memoran- 
dum or not; it may be at home; the other witnesses have 
given a pretty correct list of the things carried off, except 
that plaintiff took a large chest containing her clothing. 

Since making a calculation, the fees, alimony, and other 
expenses in this suit, amount to $2,100.00; defendant owes 
his mother some $5,000.00 ; he had money of hers, and the 
use of her negroes ; besides that, he owes other debts; de- 
fendant gave up the personal property on the place to witness 
and his brother at time of the sale. 
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RE-INTRODUCED. 


Knows Adam’s general character ; it is bad, and witness 
would not believe him on oath in a Court of justice ; says 
the same as to Ishmael, and of Louisa that her general 
reputation is not good. 


CROSS-EXAMINED. 


Would not believe them because the two former are noto- 
rious rogues and liars, and the latter a whore. 

ApAmM OpoM, colored, at the instance of defendant, testi- 
fied that he did not tell Bunyan Odom in his (witness’) yard 
last week that he never saw defendant have anything to do. 
with Hester, that all he knew about the matter was seeing 
defendant push plaintiff out of the door. 

Z., J. ODOM, re-introduced, testified that about the last of 
October or first of November, the cotton was shipped to 
New York and sold; thinks this was before he and Berry- 
man were made parties to the bill by complainant in this 
case. The first he knew of quarreling between the parties 
was in 1861. Mills cost $20,000.00; in debt $7,000.00 ; 
owned jointly by witness, Zebu!on Odom, and Van Valken- 
burg, each one-third. Defendant owed about $5,000.00 to his 
mother for property, use of negroes, and money he got of her ; 
she had some six negroes ; defendant had the use of her ne- 
groes and other effects about twelve years; they never had 
any settlement of their accounts, and the amount of the in- 
debtedness is not ascertained ; defendant’s mother lived with 
him during that time, but her support would not consume 
the income of her property. 

Addition to Z. J. Odom’s testimony, as shown by the brief 
of evidence. In 1864, when defendant talked about giving 
the land to witness, nothing was said about troubles between 
plaintiff and defendant; witness and Berryman bought the 
carriage ; neither of them then was married or had any chil- 
dren. Plaintiff has two children by Caldwell, her former 
husband,—James, about thirteen years old, and a little girl 
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about eight years old. | Witness’s sisters live on his place,— 
they are to pay board, don’t know what the price will be. 
Commenced building mill in January, 1866, and completed 
it in August, 1866. At time of purchase, witness and Berry- 
man, (besides the land given witness by his father,) were 
worth each, only $350 in a note on defendant, and a shot-gun, 

B. B. Opom, re-introduced, testified he returned from war 
last of April or first of May, 1865; Adam returned soon 
after; when witness returned, Hester was living at Jerry 
Walters’, eight or nine miles off; never saw Hester on the 
place after that; she had no house or abode there ; Adam 
remained till next Christmas, for next twelve months, at 
witness’ return ; Hester never spent a night there; Hester 
was there last Christmas. Knows Adam and Ishmael ; their 
general reputation bad, and he would not believe them on 
oath. Knows Louisa and her general reputation ; it is not 
good; it is doubtful about believing her. Adam told witness 
in his (Adam’s) yard last week, that he knew nothing about 
defendant having anything to do with any women, and all 
he knew about the matter was defendant’s pushing plaintiff 
out of the door. 


CROSS-EX AMINED. 


Don’t know when Adam went to the war, as witness was 
absent at the time. In 1865, after returning, witness did not 
spend more than one or two nights from home; was watchful 
and vigilant to prevent thieving, and thinks no strange per- 
son could have spent a night there without his knowledge. 

JESSE WALTERS testified that he knew Hester; in spring 
of 1865 she went to Jerry Walters’ to live, and stayed there 
till Christmas ; knows nowhere else that she lived that year. 


CROSS-EXAMINED. 


Jerry Walters lives six or seven miles from Odom’s; Hes- 
ter could have gone there at night, and may have done so, 
but witness does not know that she did. 

Minxy (colored) testified that she had known Ishmael 
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four or five years; never found him in the house when she 
sent him to defendant; Ishmael never had anything to do 
with her; Odom never had anything to do with her at any 
time. 


CROSS-EXAMINED. 


Hester has mulatto child about two years old; witness 
does not know its father ; witness lives with Berryman Odom. 

Miss JENNIE Opom testified that she was defendant’s 
daughter and had lived with him most of her life. When 
they lived near Dawson, defendant whipped the nurse; plain- 
tiff came to him very mad and abused him; don’t recollect 
the exact time. After moving up here, plaintiff quarrelled 
with defendant frequently, and always commenced the quar- 
rels. Witness was at school at both separations; heard them 
quarrel a great many times before and after the first separation. 
Witness thinks she was at Perry at school, when her brothers 
came from the war. _Plaintiff’s conduct was very unkind to 
defendant; his was kind to her. When plaintiff commenced 
quarreling with him, defendant would walk out of the house 
and leave her. Witnessed this treatment in summer, when 
she came home from Perry. 

At first, plaintiff was kind to defendant and his children, 
and this was so till Miss Lizzie Davis, her daughter, (here in 
Court,) came down to Dawson on a visit, and she and her 
mother had a quarrel; from that time, plaintiff’s conduct 
changed, and towards defendant and his children, was very 
unkind. When plaintiff and defendant were married, she 
brought with her cloths, and made them up for defendant’s 
children. Plaintiff was amply provided with food and cloth- 
ing by defendant; remembers but two homespun dresses worn 
by plaintiff during the war; witness and her sister wore 
homespun. Defendant never took the keys from plaintiff ; 
she went to Macon, and the keys were not returned to her 
afterwards. 

Miss InprANA Onom testified, that while they lived near 
Dawson, plaintiff frequently quarrelled with defendant ; al- 
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ways commenced it, and abused him violently. Once she 
abused him greatly ; he begged her to stop; she grew worse ; 
he got up exclaiming, “Oh! my poor children—what will 
become of them;” took his pistol, started out, saying he 
would kill himself; a faithful negro followed and brought 
him back to the house. 

After they moved to Macon County, she quarrelled with 
him almost incessantly ; before going to Macon after Louisa, 
she stood on the steps, rattled the keys in her pocket, and 
threatened to destroy everything on the place; said, by 
Christmas there should be nothing in the smoke-house ; 
threatened to have the gin-house burnt. Plaintiff supplied 
her with food and clothing as well as he could; she told him 
to buy nothing till he got out of debt; she did not treat 
witness and defendant’s other children, and witness’s grand- 
mother (a very old lady) kindly, but quite the reverse. 


CROSS-EX AMINED. 


After Mrs. Davis’s visit, plaintiff’s conduct changed to de- 
fendant’s children. She would make cakes and delicacies for 
her children, and give none to defendant’s children. 

DEKALB OpoM testified, that he was twenty-one years old 
in November last. In 1860, ’61, ’62 and early part of ’63, 
the parties lived at or near Dawson. During that time 
plaintiff often quarrelled with and abused defendant. Before 
Mrs. Davis’s visit, she had been kind to defendant and his 
children ; after that she changed, was not unkind, but not 
motherly. Frequently heard plaintiff quarrel with and abuse 
defendant; he would try to avoid her, but she pursued him 
with abuse, and would not let him alone. Between the sepa- 
rations, she abused him violently ; he tried in vain to pacify 
her ; she would commence on him on his approach, and abuse 
him as long as in her presence; heard her refuse to take the 
keys,—said when she wanted to go into the smoke-house, she 
would break down the door. 

Witness returned from the war in May, 1865. Adam was 
then there; don’t remember seeing Hester; she may have 
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been there; thinks she was, but is not certain. Know- 
Adam’s and Ishmael’s general character, etc.; would not bes 
lieve them on oath; would not believe any negro. 


CROSS-EX AMINED. 


Defendant has no interest in the mills; took no control on 

the place after sale to Berryman and Zebulon. 
EITsEN testified: was present in summer of 1865, 
when Odom, Spivey and witness and two Yankees were at 
Odom’s to punish Adam for being concerned in stealing some 
wheat. Plaintiff quarrelled with defendant about this trans- 
action; told defendant they should not whip Adam; ordered 
Adam to follow her into the house, and said he should not be 
whipped by a parcel of hoosiers. Adam’s general character 
is bad—would not believe him on oath, nor would he believe 
any other negro. 

Defendant read in evidence, certain ex parte affidavits of 
Adelia Odom, Rose Haugabook, Albert Odom and Adam 
Odom, taken and filed in the case, and closed. 

Plaintiff then read in evidence the note given by defendant 
for $3,080, to Warren W. Davis as trustee for plaintiff, dated 
27th February, 1865; also a copy deed from defendant to 
Zebulon Odom and B. B. Odom, dated 17th December, 1864, 
conveying in trust for themselves and the other children of 
grantor, certain slaves therein named, which deed was attested 
by John C. Riddle and George W. Fish, and acknowledged 
by grantor before John M. Greer, clerk, and recorded in his 
office 7th February, 1865; also a trust deed from defendant 
to Warren W. Davis, dated 27th February, 1865, conveying 
to Davis in trust for plaintiff, one-half of the negroes em- 
braced in last-mentioned deed, subject to her absolute disposal 
by will or otherwise, which deed was recorded 3d April, 1865; 
also copy deed of gift from defendant to Zebulon J. Odom, 
for eight hundred acres of land in Macon County, executed 
4th February, 1865, and recorded 6th February, 1865. This 
deed purports to have been made in Macon County, and was 
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attested by L. M. Roberts and John C. F. Clark, clerk Su- 
perior Court, Terrell County. 

WARREN W. Davis, recalled, testified: that the trust deed 
and note of 27th February, 1865, were given, and the pay- 
ment of the note held by him was made as a compromise of 
the difficulties between plaintiff and defendant ; that they had 
been separated, but then they lived together till the last of 
September or first of October, 1865. At the compromise, 
defendant promised if plaintiff would return, to treat her 
kindly. 

Wituram H. Harrison testified: he was in New York 
last winter, and met defendant there, and asked him what 
brought him there, and defendant said, “I have come to 


make arrangements for my mills in St. Mary’s.” 











CROSS-EX AMINED. 


It is customary for clerks, overseers and other agents to 
speak of principal’s property in their control, as theirs, with- 
out intending to assert title thereto; don’t know that Odom 
meant he owned the mills. 

It was conceded that the witnesses testified that they did 
not know of plaintiff’s having any knowledge of the various 
conveyances from defendant to his children, or of the sale of 
the personal effects by him to Zebulon J. and B. B. Odom. 


The evidence being closed, the Court charged the jury 
among other things, as appears by the motion for a new trial. 

The jury found the usual verdict for divorce a vinculo mat- 
rimonii, and “that said libelant do recover from said defend- 
ant, ($12,000) twelve thousand dollars,” ete. 

Defendant moved a rew trial upon the following grounds: 

Ist. Because the Court erred in admitting in evidence, 
plaintiff’s sayings at time of last separation, in defendant’s ab- 
sence, because it was “res inter alios acta, and because defen- 
dant was absent. 

2d. (This was objection to the colored witnesses because of 
color, and was abandoned in Supreme Court.) 

3d. This was as to the copy receipts, and was here aban- 
doned. 
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4th. Was as to the antenuptial agreement, and was here 
abandoned. 

5th. Because the Court erred in admitting evidence of the 
transfers of property from defendant to his children, before 
the separation. 

6th. This applied to the deed from Odom to Davis, trustee, 
and was here abandoned. 

7th. Because the Court erred in charging the jury that 
throwing water on libelant, if done without provocation, was 
cruelty, and that if the wife was guilty of like conduct, her 
right to a divorce would be barred, yet that in such a case 
her conduct, to justify this treatment, must have been extra- 
ordinary and extreme; that opprobrious and abusive language 
would not justify such conduct; and erred in summing up 
this head, by omitting any allusion to the fact or any reference 
to the same, that plaintiff had introduced the chamber pot 
into the contest,—the attention of the jury not having been 
called to all the facts and circumstances attending the trans- 
action, as well those in extenuation and excuse, as those in 
ageravation. (All the evidence was referred. to the jury, and 
no part of it commented on except to tell them if they 
believed from the evidence, ete., as aforesaid. Note by the 
Judge.) 

8th. Because the Court erred in charging the jury in ref- 
erence to condonation; that plaintiff must not only have 
known the conduct of defendant, which it is claimed she par- 
doned, but that she must have been able to prove it; and 
that suspicion or belief of the conduct without ability’ to 
prove it, couplea with subsequent cohabitation, would not 
amount to condonation. 


9th. Because the Court erred in charging as to alimony, 
that while the jury had no right to assign anything to plain- 
tiff’s children by a former marriage, yet they might consider 
the source from which the property came and their dependence 
on her, in fixing the alimony,—both because that is not law, 
and because there was no evidence as to the pecuniary condi- 
tion of her children. 
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10th. Because the finding of the jury is contrary to law 
and without evidence to support it, and strongly and decid- 
edly against the weight of evidence. 

11th. Because the allowance of permanent alimony by the 
jury, is unlawful in this: that the amount is given to libelant 
generally and in fee simple; that it is so excessive, and so 
strongly and conclusively against the weight of evidence, as 
to show improper bias or gross misapprehension on the part 
of the jury, and as to shock both the understanding and 
moral sense. 


The Court overruled this motion, and his refusal to grant 
the new trial on said grounds, is assigned as error. 


SAmuEL Hau, GroreEe W. Fisu, Cops & Jackson, for 
plaintiff in error, made the following points, based upon the 
authorities cited : 

Testimony of servants unreliable. 1st Eccl. R. 211, War- 
ing vs. Waring; 3 Eccl. R. 335, D’ Aguilar vs. D’ Aguilar. 

As to eondonation, see Code §1673; 7th Eccl. R. 389, 380, 
Dillon vs. Dillon; 6th Mass. R. 147, anon. 

What is cruelty which is good ground for divorce, ete. Ist 
Keel. R. 211, ante, 2d Eccl. R. 163, Best vs. Best ; 4th Eccl. 
R. 454, Holden vs. Holden; 312, ib., Evans vs. Evans; 8th 
New Hamp. R. 307, Poor vs. Poor; 24th Ga. R. 238; 29th 
Ga. R. 718. 

Opprobrious words justify an assault. Code §§4271-4576. 

Sayings of Mrs. Odom not res geste. Code $3696; 3d 
Ga. R. 513, Carter vs. Buchanan. 

Settlement bars alimony. Code §1694; 25th Ga. 186, 
Killian vs. Killian. 

The verdict is wrong because it vested absolutely in the 
wife, the sum found. Cobb’s Dig. 225; Code §§$1676, 1698, 
1688, 1697, 1699, 1677, 1678, and Killian vs. Killian anée. 


Exv1 Warren, F. T. SNeap and W. H. Rostnson, for 
defendant in error, furnished no briefs. 
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WARNER, C. J. 


The error assigned in this case is the refusal of the Court 
below to grant a new trial upon the several grounds specified 
in the motion therefor. 

1. Because the Court erred in admitting the declarations of 
plaintiff when about to leave her husband’s house, in his ab- 
sence, as testified to by Alice Haugabook, Josephine Hauga- 
book, Mary T. Spivey, and Anna Y. Spivey. It appears 
from the record, that when the plaintiff left the house of 
defendant, she took with her certain articles of furniture, and 
that the two sons of the defendant were present when she left, 
but the defendant himself was absent. This evidence was 
admissable for the purpose of explaining her motives and 
conduct, when in the act of leavivg and taking the articles of 
furniture with her, See 3694th section of Code. 

2. Because the Court erred in ad.itting in evidence the 
antenuptial settlement between the parties. This evidence 
was properly admitted for the purpose of showing the source 
from whence the property was derived, contained in the 
schedule. See 1676th section of Code. 

3. Because the Court erred in admitting the evidence of 
the transfers of defendant’s property to his children by a 
former marriage, shortly before the separation of the parties, 
The transfers of his property by defendant, were alleged to 
have been fraudulent as against the rights of the plaintiff, 
and were therefore properly submitted to the jury as evidence 
conducing to prove that fact, in connection with other evi- 
dence which the plaintiff might think proper to introduce. 

4, Because the Court erred in its charge to the jury, as to 
what constitutes “cruelty,” under the law. In view of the 
various grades and conditions of mankind in society, it is 
extremely difficult to assert any definite rule, applicable to all 
classes of society, as to what will constitute legal cruelty. 
Legal cruelty may be defined to be, such conduct on the part 
of the husband, as will endanger the life, limb or health of 
the wife, or create a reasonable apprehension of bodily hurt. 
What must be the extent of the injury, or what particular 
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acts will create a reasonable apprehension of personal injury, 
will depend upon the circumstances of each case. The acts 
of cruelty must be such as to render cohabitation unsafe, or 
are likely to be attended with injury to the person or to the 
health of the wife. Evans vs. Evans, 4th Eng. Eccl. Rep., 
312; Westmeath vs. Westmeath, ibid 270. 

In view of the facts contained in this record as to the con- 
duct of the defendant towards the plaintiff, there is no error 
in the charge of the Court to the jury, upon the question of 
cruelty. 

5. Because the Court erred in charging the jury on the 
question of condonation. The 1673 section of the Code de- 
elares that “If there has been a voluntary condonation and 
cohabitation, subsequent to the acts complained of and with 
notice thereof, then 0 divorce shall be granted.” We think 
that the charge of the Court, as given upon the state of facts 
disclosed by the record, was substantially correct. Condona- 
tion is a conditional forgiveness on a full knowledge of all 
antecedent guilt. Bramwell vs. Bramwell, 5th Eng. Ecel. 
Rep. 232. After a reconciliation, fresh acts of cruelty will 
revive acts of cruelty, and also of adultery. Worsley vs. 
Worsley, 6th Eng. Eccl. Rep. 249. Condonation is not so 
readily presumed against the wife, as the husband. Know- 
ledge of the guilt of the husband, and forgiveness by the 
wife, are not legally to be presumed, but must be clearly and 
distinctly proved, in order to bar her action. Durant vs. 
Durant, 3d Eng. Eccl. Rep. 319. 

After carefully reviewing the several grounds of error 
assigned to the rulings of the Court below, we find no legal 
ground upon which (in our judgment) a new trial ought to 
be granted in this case, and the only remaining question for 
us to decide is, what is the legal effect of the verdict of the 
jury as to the sum of money awarded to the plaintiff. By 
the 1676th section of the Code, it is provided that a schedule 
of the property shall be filed, and that “the jury rendering 
the final verdict in the case may provide permanent alimony 
for the wife, either from the corpus of the estate, or otherwise, 
according to the condition of the husband, and the source 
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from which the property came into the coverture.” The 
1688th section of the Code declares, that “alimony is an 
allowance out of the husband’s estate, made for the support of 
the wife when living separate from him. It is either tempo- 
rary or permanent.” Permanent alimony is granted in the 
following cases: First, of divorce, as considered in section 
1676 ; second, in cases of voluntary separation ; third, where 
the wife, against her will, is either abandoned or driven off 
by her husband—Code, section 1693. Alimony is that al- 
lowance which is made to a woman for her support out of the 
husband’s estate. It is generally proportioned to the rank 
and quality of the parties. Ist Bl. Com., 441. 

By the old law, as it stood at the time of the adoption of the 
Code, the property was to be equally divided between the chil- 
dren of the parties, unless the jury should think proper to al- 
low either party a part thereof. Cobb’s Dig., 225. The Legis- 
lature, at the time of the adoption of the Code, must be pre- 
sumed to have known what the old law was upon this subject. 
The term “alimony,” as expressed in the Code, is therefore 
to be construed in its legal technical sense. Permanent ali- 
mony is to be granted to the wife only in three cases—First, 
where there is a total divorce; second, in cases of voluntary 
separation ; third, where the wife, against her will, is either 
abandoned or driven off by her husband. In each of the 
cases enumerated, permanent alimony is allowed for the sup- 
port of the wife out of her husband’s estate. In case of a 
total divorce, is she entitled to anything more? Does the 
verdict of the jury in this case vest in the wife the absolute 
interest in the twelve thousand dollars, under the provisions 
of the Code, or does it vest in her that amount as permanent 
alimony out of her husband’s estate for her support and main- 
tenance during life, according to her rank and condition in 
society ? When we look to the 1697, 1698 and 1699th sec- 
tions of the Code, regulating permanent alimony in the other 
two specified cases, the intention of the Legislature is clearly 
manifested in regard to permanent alimony. Our conclusion, 
then, is, that it was the intention of the Legislature that, in 
cases of total divorce, the jury might provide permanent ali- 
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mony for the wife, either from the corpus of her husband’s 
estate, or otherwise, and that permanent alimony means a 
suitable provision for the support and maintenance of the 
wife, out of her husband’s estate, during her life, according to 
her rank and condition in the community in which she re- 
sides. 

This construction of the Code, it is said, will operate 
harshly in this case, because the husband derived most of his 
property from his wife: still, it was his property, and the 
provision is made for the wife out of his estate. But suppose 
the husband had acquired no property by his wife, yet she is 
entitled to permanent alimony out of his estate for her support 
and maintainance during life; but would it be just and equi- 
table at her death that the corpus of the property provided as 
permanent alimony for her support and maintenance out of 
her husband’s estate should go to her legal representatives in- 
stead of her husband or his legal representatives, when she 
had brought nothing into the family ? 

The construction which we give to the Code must operate 
as a general rule, applicable to all cases as to the legal effect 
of granting permanent alimony out of the husband’s estate, 
where a total divorce is granted. It is quite probable it was 
the intention of the Legislature, in restricting the wife to 
permanent alimony for her support during life out of her hus- 
band’s estate, not to offer any inducement for husband and 
wife to dissolve the marriage contract from merely mercenary 
motives as to property. The legal effect of the verdict ren- 
dered by the jury in this case, under the provisions of the 
Code, is to vest the amount found by them in the plaintiff as 
permanent alimony during her life only for her maintenance 
and support, according to her rank and condition in life. 


Let the judgment of the Court below be affirmed. 
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JoHN Dok, ex dem., Pottip P. CLayton, NEtson TIrt, 
et al., plaintiffs in error, vs. RicHARD Rog, Cas. Ejector, 
and SAMUEL PAtrus, defendants in error. 


1. Where a decree, for a specific performance, is a link in a chain of 
title, it must be considered as if it were a deed from the party required 
to make a deed. 

2. When the Court below is dissatisfied with a verdict, and grants a new 
trial, and no principle of law is thereby violated, and the testimony 
leaves important points in doubt, which doubts can be removed on 
another trial, this Court will not disturb the ruling. 


Ejectment. Motion for new trial. Decided by Judge Ir- 
win. Dougherty Superior Court. December Adjourned 
Term, 1866. 


This was an action of ejectment, for a quarter of an acre 
of land, on Broad street, Albany, to-wit: lot number twen- 
ty, being part of original land lot number three hundred and 
twenty-three, in the first section of Dougherty county, on the 
several demises of Philip P. Clayton, Peter W. Turthy, as 
administrator of Augustus R. Rugg, James H. Bishop and 
Curtis R. Parsons, partners under the style of Bishop & Par- 
sons, and Nelson Tift. 

The tenant, Palfus, was admitted to be in possession of 
said lot at the commencement of the suit. John Jackson was 
made a party defendant by consent. 

Plaintiff introduced PETER J. SrroziEr, who testified that 
he was present at the sheriff’s sale of the premises, under fi. 
fa. of John Jackson. The sale was also under the fi. fa. of 
Bishop & Parsons. Rugg and Jackson were present at the 
sale, which was in July, 1842: 

Epwarp RicHARDSON testified: As agent for Bishop & 
Parsons, he called on A. K. Rugg, their attorney, soon after 
the sale of the lot, and he told witness Bishop & Parsons 
could have the lot ; witness told Rugg he would take the lot 
and pay the money. Rugg died a few weeks after without 
making the title. 

Plaintiff also read in evidence the following documents : 
the original bill, answer and decree in the cause of Bishop & 
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Parsons vs. Joseph B. Shores, administrator of Ruge, and 
the original claim papers at the administrator’s sale. 

These were objected to by defendant’s attorneys, but the 
objection was overruled. 

Plaintiff read in evidence five deeds to said land lot, tracing 
title from the State to Nelson Tift, as admitted by the defend- 
ant. (By consent, these deeds are not described in the record.) 

Plaintiff closed. 

Defendant read in evidence a deed from George W. Collier, 
sheriff, to John Jackson, for said lot. The order requiring 
the sheriff to make this deed was recorded 4th August, 1860, 
the deed was dated 3d February, 1843, and was recorded 
13th December, 1852, and its consideration was ten dollars. 

Defendant introduced JosErpH THORN, who swore that A. 
J. Swinney went into possession of the lot directly after the 
fire in 1849 or 1850, and when he went out Palfus went in, 
and remained in possession till the beginning of this suit. 

Defendant also read in evidence an agreement of A. J. 
Swinney, dated Albany, Ga., 19th June, 1851, acknowledg- 
ing a renting from defendant in 1849 or 1850, and agreeing 
to rent for a certain length of time thereafter. 

Swinney was said to be intoxicated at the time of the trial, 
and was not introduced as a witness. 

Plaintiff introduced an agreement of A. J. Swinney. It 
was in substance a lease from Peter J. Strozier, attorney of 
Young P. Outlaw, and Richard K. Hines, Jr., attorney for 
Bishop & Parsons, (dated 8th January, 1851,) of said lot 
until 1st January, 1853. 

Plaintiff read in evidence a deed from Green Tinsley, 
sheriff, to Nelson Tift, dated 5th July, 1842, which had not 
been recorded, reciting that the land was sold as the property 
of Clayton. 

The jury found for the plaintiff the premises in dispute. 

During the term, the defendant moved for a new trial on 
the grounds— 

1st. That the Court erred in allowing the plaintiff to read 
to the jury the bill of Bishop & Parsons, against Shores, ad- 


ministrator of Augustus R. Rugg, deceased, and the answer 
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of said administrator, as evidence against the defendant in 
this issue as to the truth of such allegation, as also the recital 
in the decree in said case (other than those decreeing convey- 
ances from the estate of Rugg to Bishop & Parsons.) 

2d. Because the Court erred in charging the jury that the 
recitals in said decree that said lot was purchased by said 
Rugg, in his lifetime, as agent and attorney of Bishop & 
Parsons, under their instructions, and that said Rugg in- 
tended to take the title in their names, but from some accident 
or mistake the title was made in the name of Rugg, was 
evidence, whereas his title showed he had no interest in or 
right to said lot. 

3d. Because the Court erred in charging the jury that 
when the possession of defendant was founded upon or com- 
menced in a fraud, the statute of limitations would not run 
in his favor, or, in other words, that such a possession as 
commenced or was founded on a title acquired in and by 
fraud could not ripen into a statutory title. 

4th. Because the Court refused to charge as requested, that 
if defendant purchased the lot at sheriff’s sale, in July, 1843, 
and took the sheriff’s deed therefor, and took possession under 
said title, and held possession under a claim of right as his 
property and against the whole world, either by himself or 
his tenants, for seven years, openly, continuously and ad- 
versely, that his title was good as a statutory title, barring 
the plaintiff’s right to recover, though such sale did not pass 
the real title, at the time of the purchase : 

And lastly, because the verdict was contrary to law, con- 
trary to the evidence and the weight of the evidence. 

The record does not show what was the charge of the 
Court, and the Judge certifies that the statements of the 
motion for a new trial are incorrect. He says he charged 
that a decree was evidence of the recitals therein between the 
parties thereto, as though they were contained in a deed and 
binding on the parties in the same way, and when relied upon 
as a link in a chain of title, it must be connected as though 


it was a deed. 
He says the Court further charged, that “fraud vitiates all 
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contracts, and if proven that possession was obtained by 
fraud, the statute would not run in favor of the perpetrator 
of the fraud, so as to ripen into a statutory title, but that 
fraud would not be presumed, but must be proven like any 
other fact, and that the taking of the second deed at sheriff’s 
sale by Jackson was not of itself a fraud.” 

He says he further charged the jury that before the pas- 
sage of the act of 1852, possession, to be the foundation of a 
statutory title, must be public, continuous, exclusive, uninter- 
rupted and peaceable, and under claim of right, and that if 
the jury believed that the defendant, either by himself or 
tenant, had so occupied the land in dispute for seven years, 
they ought to find for the defendant. 

At this point, attorney for defendant verbally requested the 
Court to charge in substance what is set forth in said motion 
for new trial. The Court did not charge in the language re- 
quested, but charged the jury that if they believed from the 
evidence that the defendant, by himself or tenant, had been 
in the public, continuous, exclusive, uninterrupted and peace- 
able possession of the lot in dispute under claim and color of 
title for seven years immediately preceding the commence- 
ment of this suit, they ought to find for the defendant. 

In all this the Judge thought he was correct, but having 
failed to charge what constituted a color of title and adverse 
possession under the act of 1852, and the effect thereof, and 
thinking that under the circumstances this omission may have 
influenced the jury, he granted a new trial. 

To this order of a new trial the plaintiff in error excepted, 
and now assigns it as error. 


Hryes & Hosss, P. J. Srrozier, for plaintiff in error. 


{ICHARD F. Lyon, Joun A. Davis, for defendant in 
error. 
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WALKER, J. 


1. The Judge instructed the jury “that a decree is evi- 
dence of the recitals therein between the parties thereto as 
though they were contained in a deed, and binding on the 
parties in the same way; and when relied on as a link ina 
chain of title, it must be considered as though it were a 
deed.” We see no error in this; it is substantially what. is 
contained in Sec. 4119 of the Code. As there was no evi- 
dence showing any title in Rugg, either by possession or 
otherwise, we do not see that it was very material whether 
the record of the case of Bishop & Parsons vs. Rugg’s ad- 
ministrator, was admitted or rejected. 

2. The Court granted a new trial, on the ground that he 
omitted to charge what constitutes color of title and adverse 
possession under the act of 1852. Inasmuch as the Judge 
thought there should be a new trial, and we see no principle 
of law violated in so doing, and more especially as the testi- 
mony leaves some important points in doubt, which can be 
made clear on a new trial, we are not disposed to control the 
discretion as exercised in this case. 

There are several points which need elucidation. The 
paper title is shown to be in Tift, and yet both sides attempt 
to derive title from Clayton. What interest in the premises 
he ever had does not appear. No deed is shown conveying 
title to him, nor does it appear from the record that he ever 
was in possession of the lot. We have already alluded to 
the fact that Rugg is not shown to have had any title at any 
time, and still it seems that stress was laid upon the record, 
introduced by plaintiff, of the case of Bishop & Parsons vs. 
Ruge’s administrator. The deed made by the sheriff at the 


a) 


sale, in July, 1842, was made to Tift and not to Rugg. We 
do not see what the doctrine of possession under claim of 
right had to do with the case, because it appears that all who 
claimed the lot showed color of title. 

It is uncertain in what character “Swinney went into pos- 
session of the lot directly after the great fire in 1849 or 
1850.” It was said in argument that at the time of the trial 
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he was intoxicated, and therefore was not introduced as a wit- 
ness. By Swinney’s agreement of January, 1851, he was the 
plaintiff’s tenant ; by his agreement in June, 1851, he recites 
that he was the tenant of defendant in 1850, and agreed so 
to continue. If in law he was the tenant of plaintiff in 
January, 1851, he could not by an attornment in June there- 
after defeat the plaintiff’s possession. Possibly he went into 
possession originally as a mere “squatter,” and if so, his pos- 
session would be in subordination to the title of the true 
owner—Stamper vs. Griffin, 20th Ga. R., 234. Perhaps he 
went into possession as the tenant of Jackson, as he recites in 
the agreement of June, 1851; if so, then his subsequent at- 
tornment to Bishop & Parsons, in January, 1851, would not 
change the possession from Jackson to Bishop & Parsons. 
These suggestions are made for the purpose of showing the 
uncertainties hanging about the merits of this case, and as 
reasons why we should allow the re-hearing granted by the 
Court below. The testimony to remove the most of these 
doubts is attainable, and we hope will be produced on another 
trial. We presume the whole facts of the case, as they ap- 
peared in the Court below, are not embraced in the record, 
and that the omission of facts in the case does injustice both 
to the Court and the counsel. From the points made in the 
motion for a new trial, and the charges which the Judge cer- 


tifies he gave, there must have been many facts before the 


Court below which do not appear in this record. Upon no 
other hypothesis would the conduct of either the Court or 
counsel be explicable. We affirm the judgment granting a 
new trial. 


Judgment affirmed. 
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Howe. CHERRY, plaintiff in error, vs. JAMES R. WALKER, 
defendant in error. 


Norte. Warner, C. J., did not preside in this case. 


On the trial of an action on a promissory note given in consideration of 
Confederate notes, the Court charged the jury, ‘‘That in determining 
the equities in this case, you may consider the law read from the Code, 
(sec. 2723,) authorizing the holder of a note payable in specifics, on 
failure of payment, to recover the value of such articles at the time the 
note is due and payable, but you are not bound to do so.’’ Held, that 
this charge is erroneous, being calculated to make the jury believe that 
the value of Confederate notes, at the time the note falls due, is the 
amount for which they should find. 


Assumpsit. Confederate Contract. Tried before Judge 
WorriLu. Taylor Superior Court. April Term, 1867. 


Howell Cherry sued James R. Walker on a promissory 
note, in the usual form, for $4,280, dated May 4th, 1863, and 
due 4th May, 1864. In April, 1866, a verdict for the full 
amount was given, and defendant appealed. 

At the appeal trial, plaintiff introduced the note and closed. 

The defendant introduced an admission that the considera- 
tion of the note was Confederate States treasury notes, loaned 
to defendant by plaintiff; that at its date, one dollar in gold 
was worth five dollars of said treasury notes, and at its ma- 
turity, one dollar in gold was worth twenty dollars of said 
treasury notes; and that at the trial, the premium in green- 
backs, was thirty-five per cent. for gold. 

The Court charged the jury, that it being admitted that 
the consideration of the note was Confederate currency, the 
presumption was that the note was to be paid in the same 
currency; and that in determining the equities of the case, 
they might take the value of Confederate treasury notes, as 
proved, at the date of the contract, or the value of the same 
at the maturity of the note. 

And, by request of defendant’s attorneys, he further charged, 
that in determining the equities of the case, the jury might 
consider the section of the Code, as to notes payable in spe- 
cifics, which had been read to them, (which gives the value of 
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the articles when due and payable, on failure to pay); but 
that they were not bound todo so. Verdict was for $289, 
with interest and costs. 

A motion for new trial was made upon the grounds: 

Ist. That the verdict was contrary to equity and the prin- 
ciples of justice and equity, and contrary to law. 

2d. Because the Court erred in charging that the presump- 
tion was, that the note was to be paid in the same currency 
for which it was given. 

3d. Because the Court erred in charging, that in fixing the 
equities, the jury might take the value of said currency at 
the date or at the maturity of the note. 

4th. Because the Court erred in charging as requested by 
defendant’s attorney aforesaid. 


The motion for new trial was overruled, and plaintiff ex- 
cepted, and assigns error upon the several grounds therein set 
forth. 


CABANIss & PEEPLES, (represented by N. J. HAamonp,) 
WaLuaceE & Ross, for plaintiff in error. 


B. Hi11, for defendant in error. 
WALKER, J. 


In Evans vs. Walker, decided at December Term, 1866, 
the Court below instructed the jury, that the value of Con- 
federate notes at the time the debt became due, was the 
measure of the plaintiff’s rights. There as here, the consid- 
eration of the note sued on, was Confederate notes borrowed, 
and payable at a period in the future, with legal interest. 
There as here, the notes had greatly depreciated from the time 
the note was given, until it fell due. We thought the Judge 
erred, and reversed his ruling. In this case, the charge given 
by request of the defendant’s counsel, is substantially the 
same as that given in Evans vs. Walker. It is true that the 
Court here tells the jury that they are not bound to adopt 
the rule prescribed by the Code, sec. 2723, for a note payable 
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in specifics ; but it was improper to refer to this section at all, 
as the rule in this case, because it would tend to control the 
minds of the jury. The ordinance is very broad, and it is 
better to enforce it according to its terms. 

We do not attempt to prescribe general rules which shall 
apply to all cases under the ordinance. In Evans vs. Wal- 
ker, we announced our views of this ordinance. In that case 
we said, “That in that class of cases embraced by the ordi- 
nance, the proper course to be pursued is this: let the Judge 
who has the case to try, give the ordinance in charge, the 
whole ordinance, (not that every part applies to every case 
that comes up,) and then instruct the jury to consider the 
whole, not for the purpose of making a different contract from 
that entered into between the parties, but to ascertain their 
true meaning and intention, giving an equitable construction 
to the argument, and then returning a verdict on the princi- 
ples of equity. We certainly think that the convention intended 
to give to the jury, more than the ordinary discretion dele- 
gated to jurors, which should be respected by the Courts, 
unless flagrantly abused to the manifest wrong and injury of 
the parties.” ; 

This is as far as a majority of the Court is now prepared 
to go. Were we to attempt by general rules, to control the 
decision of future cases, we should probably defeat the salu- 
tary provisions of the ordinance. We think it better that 
each case be decided upon its own peculiar facts, under such 
of the provisions of the ordinance as may be applicable. 
While this course will not be very satisfactory to ourselves or 
to the profession, yet it will advance the ends of justice, and 
carry out the intention of the law-making power, and there- 
fore we should to pursue it. 

Judgment reversed. 
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Henry S. Davis, administrator, e¢ al., plaintiff in error, vs, 
Wyatt R. SINGLETON and WILLIAM A. BLAck, defend- 
ants in error. 


Nore.—Warner, C. J., did not preside in this case. 


New parties may be added to an original bill, by an amendment in the 
nature of a supplemental bill; and the representatives of deceased 
persons may be made parties by scire facias. 


Amendment. Demurrer. Decided by Judge Worrm1, 
Schley Superior Court, October Term, 1866. 


John Joyce owned an interest in the estate of Jesse Cherry 
and of Naomi Lilly, deceased. John Springer was the ex- 
ecutor of Cherry, and Samuel H. Crawford was the adminis- 
trator of Lilly. 

Joyce, for a valuable consideration, sold his said interest to 
Burton A. Congleton, and delivered to him an irrevocable 
power of attorney to sue said Springer, executor, and Craw- 
ford, administrator, for said interests. For a like considera- 
tion, Congleton sold two-thirds of his said purchased interests 
to William A. Black and Wyatt R. Singleton, and agreed to 
prosecute suit for the same, at the common expense, and for 
the common benefit of said three purchasers. 

Congleton filed his bill in the name of Joyce for discovery, 
ne exeat, &c., against Springer and Crawford. Congleton 
died, and Austin Congleton became his administrator. Craw- 
ford died, and his wife administered on his estate; and 
Springer died, and his estate was administered upon by 
Henry S. Davis. 

Before Springer died, he left with Seaborn Montgomery a 
sum of money and other assets to meet the decree of the 
Court, and save harmless his securities on the ne exeat bond. 

Austin Congleton refused to prosecute said cause. 

Said Black and Singleton set forth these facts in a supple- 
mental bill, and prayed that Joyce’s name be stricken, be- 
cause he was an unnecessary party complainant ; that they be 
made the sole complainants in said bill; and that the said 
administrators of Springer and Crawford, and said Mont- 
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gomery, be made parties defendant to said bill, without 
prejudice to said ne exeat, and the cause proceed ; and that 
they account with complainant as assignees of said interest of 
Joyce. 

This supplemenal bill was demurred to, for a misjoinder of 
defendants, and causes of action, and multifariousness, and 
because the object of complainants could be obtained by 
amendment to the original bill; and lastly, because com- 
plainants’ claim is champertous. 

The Court overruled the demurrer, on terms as follows: 
that the administrators of Springer and Crawford be served 
with scire facias to show cause why they shall not be made 
parties defendant to said original and supplemental bills ; and 
that in the meanwhile they shall not be held to be parties 
thereto. 

Plaintiff in error excepted to this order and judgment, 
and assigns the same as error. 


BLANFORD and Miuuer, 8S. Haui, H. K. McCay, for 
plaintiff in error. 


B. Hix, for defendant in error. 


WALKER, J. 


We see no error in this record. The Court decided that 
an amendment, in the nature of a supplemental bill, might 
be made; and that the representatives of deceased persons 
should not be parties to the bill until after they should have 
been called upon by scire facias to show cause why they 
should not be made parties to the litigation. We think this 
whole matter was left to the discretion of the Circuit Judge 
—Code, Sec. 4093—and we see no abuse of his discretion in 
this case. 


Judgment affirmed. 
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Wricut Martin and JosepH G. YATES, administrator of 
JACKSON MARTIN, plaintiffs in error, vs. M. M. Trpwet, 
JOHN Favor, et al., defendants in error. 


Norr.—Warner, C. J., did not preside in this case. 


1, There being evidence to sustain the verdict in this case, and the Judge 
who tried it being satisfied with it, a new trial is refused. 

2. A partnership may exist where there is a joint interest in property 

and in the profits and losses of the adventure. 

While the conduct of the juryman, Jones, was unbecoming, yet, as it 
was known to the counsel complaining before the verdict was rendered, 
it is no good cause for a new trial. 

4, Wherea Court of Equity obtains jurisdiction for one purpose, it will 
retain it until complete justice is done to all the parties. 

5. In a creditors’ bill others not parties may come in after decree, sub- 
mit to the jurisdiction of the Court, and have their rights passed upon, 
and participate in a fund to which they may be entitled, according 
to the principles of equity. 


ad 


In Equity in Fayette Superior Court. Motion for new 
trial. Decided by Judge WARNER, March Term, 1867. 


The bill charged that in the latter part of 1858, Jackson 
Martin and Wright Martin purchased of Martin Waldroup 
a tract of land in said county, with the crop thereon, and the 
stock of cattle, &c., to farm as partners; that they borrowed 
irom John Favor money to assist in said purchase, and gave 
their joint note therefor ; that they made and delivered to 
said Waldroup their joint and several note for $1,137.50, 
which was in part payment for said land. 

The notes are exhibited by copies in said bill. 

It further charges that in a due course of trade, and fora 
valuable consideration, M. M. Tidwell purchased said Wald- 
roup note ; that said Wright and Jackson stocked said farm 
with their respective slaves, and carried on the farmed as 
partners for several years; that Jackson Martin died, leaving 
the joint property on the farm, including six bales of cotton ; 
that Wright Martin has sold said cotton and holds the pro- 
ceeds of it; that Joseph Yates is the administrator of said 
Jackson Martin’s estate, and as such he has sold some of the 
stock and other property of said estate, and some of the 
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joint property of said firm; that the land (worth not more 
than $1,000.00 or $1,500.00) and the proceeds of said cotton 
is the only means to pay the debts, because the estate and 
Wright Martin are otherwise wholly insolvent ; that Wright 
Martin will not pay said debts; and that he will, unless re- 
strained, dispose of proceeds of said cotton to his own use; 
that he has no family exept his wife; that they have heard 
that he says he will never pay any of said debts; and that 
the complainants fear he will leave the State. 

The prayer is for subpoena, for injunction restraining said 
administrator from disposing of any more of the firm prop- 
erty or money, except in payment of said debts; that Wright 
Martin pay said money to a receiver of the Court; and that 
he and said administrator pay into Court all assets of the 
firm for the benefit of its creditors, (and for ne exeat against 
said Wright Martin, and general relief.) 

M. M. Tidwell having sworn that he could not obtain the 
sanction of the Judge in time to remedy the mischief feared, 
the Clerk of said Court issued process directing the Sheriff 
to arrest Wright Martin, and keep him in close custody till 
he delivered to the Sheriff said proceeds of the cotton, or 
gave bond to complainants for $2,000.00 for the forthcoming 
of said money to answer the decree of the Court; and that 
Wright Martin give bond for $4,000.00 not to depart the 
State until further order of the Court. 

On the 30th January, 1866, the Sheriff arrested Wright 
Martin, and took bonds in terms of said process. 

Complainants, by leave had, amended said bill. Thereby 
they charged that said land contained two hundred and fifty 
acres; that said Wright and said Jackson farmed as partners 
thereon till said Jackson’s death; that they had about an equal 
number of hands, and were each to have one-half the pro- 
ceeds of the farm; that said administrator has the deed to 
said land, which has never been recorded ; that he has had 
half of the land appraised as belonging to said estate, and that 
he intends to sell said half as such; that said Wright Martin 
acquiesees therein, and thus exposes the land to be taken for 
individual debts to the exclusion of joint debts ; that Wright 
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Martin sold said cotton to James M. Austin, who did not pay 
in full for the same, but owes therefor about one thousand 
dollars, for which he has given to said Wright Martin a note, 
since the service of said bill ; that their said debts constitute 
three-fourths of the firm debts; that they have offered 
Wright Martin indemnifying bonds if he would, as surviy- 
ing partner, pay the whole or any part of said debts; and 
that he refused and threatens not to pay any part of them. 

The prayer is for discovery from Austin of all the facts 
concerning the purchase of said cotton and payment for the 
same (waiving answer by Wright Martin), and for injunction 
against his (Austin’s) paying said note; that a receiver be 
appointed to sell said land, and to take charge of the pro- 
ceeds of said cotton and stock, to satisfy the complainants 
and other firm creditors who may become parties to said bill ; 
and that Wright Martin and said administrator be enjoined 
from making any disposition of said assets. 

It further prayed that the Sheriff, or other suitable person, 
be appointed receiver, and that he arrest Wright Martin and 
keep him in custody until he deliver to said receiver all 
money, debts, or evidences of debt, of said firm, and es- 
pecially the proceeds of said cotton. 

Judge BigHam, at Chambers, sanctioned said bill as 
amended, confirmed what had been done, appointed William 
W. Matthews, Sheriff, receiver, and ordered injunction and 
arrest as prayed for. 

After the arrest, complainants again amended their bill, by 
charging that Wright Martin had Austin’s note for only 
$1,000.00 ; that he sold the cotton for $1,240.00, and had 
applied part of it in paying an individual debt of Jackson 
Martin to said Austin. 

James McElroy and William Thompson were creditors of 
said firm, and upon request, were made parties complainant 
in said bill. 

Wright Martin alone answered said bill. 

The answer admits the purchase; says that the price of 
the land and stock, &c., was $2,275.00, but denies that it was 
made with a view of farming with Jackson Martin as part- 
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ner; it states that after said purchase he did send his negroes 
to said farm, but it was only because he had no home for 
them, and because he expected Jackson Martin to pay him 
their hire. In 1863, he called on Jackson Martin for a set- 
tlement, and agreed to let said Jackson have the whole of the 
stock and crop bought with the land, receiving therefor one- 
half of six bales of cotton then on hand, and half of three 
or four hundred pounds of lint cotton ; and it was then, or 
about that time, agreed that the land should be divided and 
each take his share of it. He and his brother Jackson went 
into the army ; Jackson never returned, and the land was not 
divided. After Jackson’s death and administration on his 
estate, the administrator had half of the land appraised, 
which Wright Martin did not object to, as he supposed it was 
proper to sell it and pay Jackson’s debts. He and his 
brother borrowed from Favor $811.80, for which the note 
exhibited was given, and they gave Waldroup a note for 
$1,137.50 ; the money borrowed from Favor was to pay in 
part for the land, and the note to Waldroup was for the bal- 
ance of the purchase money. He sold the six bales of cot- 
ton for $1,230.00 or $1,240.00 to James Austin on a credit 
till the first of May, 1866; after deducting some claims 
which Austin held against Jackson Martin, he (Austin) gave 
Wright Martin his note for $1,000.00, due as aforesaid, 
which note he had placed in the hands of one of his securi- 
ties on his bond, and to secure counsel fees. He received in 
cash for the cotton only $49.00, and is responsible for half of 
the proceeds of the cotton to Jackson’s estate. 

He admits that Yates, as administrator, sold some personal 
property of Jackson Martin’s, but denies that he (Yates) sold 
any property belonging to him and Jackson as _ partners, or 
any joint property, except a corn-sheller, which was bought 
with the land, and the administrator paid him his half of 
what it brought. 

The land is worth as much as charged; it and the pro- 
ceeds of the six bales of cotton is all of the joint property. 
He admits the insolvency as charged, and that he has no 
family except his wife; but denies any intention to leave the 
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State, and all collusion or fraud; says he has not paid com- 
plainants, because there are other creditors, and has not said 
that they shall never have their money; but said that they 
cannot collect the same by their bill, because he and Jackson 
were not partners, and did not farm together as such. 

By an amendment to the answer, Wright Martin says that 
Jackson Martin alone carried on said farm, and had his 
(Wright’s) negroes only part of the time, paying hire for 
them as aforesaid ; that the labor of his slaves was nothing 
like equal to that of Jackson’s slaves, and denies that he was 
to receive one-half of the proceeds of the farm, or that he 
was in any sense a partner in the same. He says that Jack- 
son Martin impliedly owed him for hire of slaves and rent 
for his half of the land and one-half of the stock purchased, 
He says that the land is still jointly owned by him and said 
estate; that Austin’s note for $1,000.00 was given for the 
cotton, and is still unpaid; and that he paid out $49.00 asa 
part of the expenses on said cotton. He denies having any 
assets or evidence of debt belonging to said estate in his pos- 
session or control. 

By a second amendment to his answer, he says he paid 
$25.00 to Williamson Jenkins for hauling three bales of said 
cotton to Atlanta, Georgia, five dollars to Nathaniel Grizzard 
for assisting in hauling them; that he owes $20.00 to Mary 
Martin, and to James Austin $10.00 for repacking one bale, 
and whatever is right for patching and roping said cotton; 
that Austin agreed to take the cotton at forty cents per pound 
if he were allowed to retain $177.80 to apply to a note Aus- 
tin held against Jackson Martin, which he (Wright) agreed 
to, and though he has never seen the note, and knows 
nothing of it, he believes it was so honestly applied. 

The complainants’ evidence was as follows: 

JAMES McE roy swore that he lived near the farm of 
Jackson Martin; Wright Martin’s hands worked there with 
Jackson’s; witness ginned the cotton, six bales, of which 
one-twentieth was witness’ for the toll; Wright sometimes 
stayed at Jackson’s and sometimes at Hobgood’s; Wright 
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and Jackson both claimed the land ; Jackson claimed all the 
stock except one mule, which was Wright’s. 

Mr. THomMpson testified that in fall of 1861, 
Jackson employed him to oversee Jackson’s and Wright’s 
farm. At Fairburn, Jackson asked him what he would 
work for; witness informed him; he said he would see 
Wright about it; shortly afterwards, Wright asked witness 
if he had seen Jackson and traded with him; witness said 
“Yes,” and Wright said “All right; I will be satisfied with 
any arrangement Jackson makes; do the best you can.” 
Witness went there in fall of 1861, and lived there in 1862; 
left six bales of cotton on the place. Wright had the 
strongest force; the hands all worked together. Witness 
was to receive $225.00 for 1862, and at that rate for the time 
in 1861; $164.00 still due to witness; the bales of cotton 
were good, weighing from 450 to 500 pounds; Wright Mar- 
tin sold it in January, 1866; Wright told witness at Hob- 
good’s that he, Wright, had a right to wind up the business ; 
that he had an interest in it; that he had a right to sell the 
cotton and pay witness and the other creditors of the con- 
cern; that Yates ought to let him wind up the business. 
Wright had two negro women and two girls and one boy (a 
pretty good plough boy) ; the negro woman had four or five 
children; Jackson had a man and two women; the mules 
belonged to Jackson. When witness went to the farm, he 
found provisions there, and when he left, he left provisions 
there. Witness talked with Wright about being hired as 
overseer in October, 1861. 

The note read in evidence as follows : 

“$811.80. By the twenty-fifth December, eighteen hun- 
dred and fifty-nine, we promise to pay John Favor or bearer 
eight hundred and eleven 80-100 dollars, and if not punc- 
tually paid, interest from date, for value received. '‘Septem- 
ber 16th, 1858. JACKSON MARTIN, 

“WRIGHT MARTIN. 

“C, CLEMENTS, Security. 

“ Credit—March 2d, 1861, three hundred and seventy-five 
dollars.” 

22 
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Mr. GopwIn testified that he saw Wright’s and Jackson’s 
hands working together on the Waldroup place in 1861-2-3; 
heard Jackson say he had six bales of cotton ; Wright wished 
to sell some of it, but Jackson refused to allow it; said he 
was going to let Favor have it to pay his debt; has heard 
Wright say he had half interest in the cotton ; never heard 
anything about a partnership. 

Jackson said Wright wished something for the labor of 
his hands ; in 1864, Jackson and Wright wished witness to 
decide how much said work was worth, but they being wit- 
ness’ neighbors, he would not decide. Wright’s negroes had 
several children. Jackson had control of the farm, and 
owned all the mules, except one young one; Wright bought 
nothing for the farm. In 1864, Jackson called on witness; 
Jackson was lingering three or four months; Wright took 
the negroes away in September or October, 1863. 

JoHN Favor swore that in 1858 he loaned money to 
Wright and Jackson to buy land; Jackson told witness dur- 
ing the war he might have the cotton to pay his (witness’) 
debt ; that he had heard both Wright and Jackson acknowl- 
edge the partnership; Wright said he wished witness to have 
the money, but was advised to hold it until it was settled by 
law ; Tidwell and witness demanded the money from Wright; 
he said he would come and see us, but did not come; Wright 
said he was advised to sell the cotton; Wright and Jackson 
both present when the note was credited ; both said the note 
was given for money to pay for the land; Wright said Colo- 
nel Huie and Blalock had advised him there was a partner- 
ship; they farmed together, and jointly owned the land; 
Wright did not use the word partnership, but said “we”; 
witness thinks Wright also said Tidwell advised him likewise 
that there was a partnership. 

Complainant read in evidence the deed from Martin Wal- 
droup, executed in Fayette County, Georgia, Ist September, 
1858, conveying to Wright and Jackson, their heirs and 
assigns, in consideration of $1,800.00, lot number fifty- 
nine, and northeast corner of lot number forty, in the ninth 
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district of said county, being two hundred and fifty acres, 
more or less. 

JoHN Hute testified that Wright represented to him that 
the farm was in copartnership ; that they had bought corn, 
&ec., forthe farm ; that the cotton was raised on the farm, and 
wished to know of witness whether he could not sell the cot- 
ton, as surviving copartner. Jackson’s estate and Wright's 
are both insolvent. Afterwards Wright seemed to have 
changed his mind ; he came to witness and said there was no 
partnership. Judgment on Favor’s note is against Jackson 
and Wright jointly ; Austin’s note was drawn from Blalock’s 
possession by process of the Court. 

Mr. THOMPSON, reintroduced, testified that Wright 
paid him $40.00 for overseer’s wages, and said he and Jack- 
son were both bound for the balance; Jackson employed 
witness; witness considers both bound to him, and Wright 
promised he would pay witness when he (Wright) sold the 





cotton. 
Q. C. Grice testified that he wrote the deed and saw it 


executed at the date therein specified, and wrote the note 
which Tidwell now holds and saw it signed ; it was given for 
the land ; did not recollect what was said when the deed and 
note were signed. 

M. M. TipweE 1 testified that Wright Martin said he had 
six bales of cotton, and asked whether he could sell it, as 
surviving partner, and witness told him he could; witness 
bought the note from Waldroup at ten per cent. discount ; 
Wright said he wished to sell the cotton and pay the debts, 
and afterwards said he had sold it, and had the money, but 
would not pay it out except under the law; he showed wit- 
ness a roll of money. 

Z. B. BLALocK testified that he went with Jackson to see 
Waldroup, to buy the land; Jackson was living in a rented 
house, and the land was bought for a home for Jackson ; 
Wright asked witness if he could sell the cotton as surviving 
partner, and witness told him he could. 

Complainant then read in evidence the following note : 
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“$1,137.50. By the twenty-fifth day of December, eigh- 
teen hundred and fifty-nine, we or either of us promise to 
pay Martin Waldroup or bearer eleven hundred and thirty- 
seven dollars and fifty cents for value received. 


“JACKSON MARTIN. 
“WRIGHT MARTIN, 


“ Sept. 21st, 1858.” 


Complainant closed. 

Defendants introduced the following testimony : 

Dr. STEPHEN MALONE testified that he practiced for Jack- 
son Martin, and always charged the account separately ; that 
Jackson said he had hired Wright’s negroes to work on the 
farm, and was constantly quarreling about Wright’s women 
and children being so expensive; that Wright had two 
women, two girls, and a plough-boy ; that both owed wit- 
ness ; that witness went to Jackson to buy corn and wheat 
off the farm—he refused, saying it all belonged to him, that 
it was enough for him to pay his debts, and he would not 
pay Wright’s debts out of the corn and wheat; their negroes 
worked together on the farm; Wright was single, had no 
home, sometimes stayed at Fairburn and sometimes at Hob- 
good’s ; owned more negroes than Jackson. 

Wricut Martin testified that, in 1858, Jackson asked 
him to assist him to buy a home; he said he did not like to 
sign notes, and Jackson said unless he did assist him, he 
(Jackson) would have to sell his negroes ; as the negroes came 
from their father’s estate, witness did not wish them sold, and 
he and Jackson bought the land together, to be divided when 
witness desired it done; Jackson moved on the farm; wit- 
ness’ negroes were hired out the first year or two; witness 
went to the war, and sent his negroes to Jackson’s home; 
Jackson said he would pay witness what was right for their 
work ; in 1862, witness wanted pay for said hire, and Jack- 
son said witness could have half of six bales of cotton there- 
for ; witness said it was not enough ; they proposed to leave 
it to Godwin—he refused to decide, and witness then agreed 
to take said offer. In the summer of 1863 witness took his 


s 
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negroes away ; he never got a bushel of corn or other pro- 
duce raised on the farm; after Jackson’s death, his adminis- 
trator, Yates, said half the cotton was witness’, and he wished 
to sell it; witness said, let’s sell it and pay the security debts. 
Witness and Yates then agreed to leave the question to Bla- 
lock, Huie and Tidwell whether the cotton was copartnership 
property or not. Tidwell told witness to sell the cotton, that 
it was copartnership property ; witness told Tidwell he (wit- 
ness) did not know what it took to constitute a copartnership. 
Tidwell came to witness and said he wanted his money ; wit- 
ness promised to see him in Fayetteville—promised twice but 
saw him only once; he told witness to pay him four or five 
hundred dollars, and say nothing about it, and took witness 
into a grocery and treated him. Witness paid Thompson 
forty dollars for Jackson ; witness never told Thompson he 
was bound for his overseer’s wages; witness got half the 
cotton for hire of his negroes; witness told Tidwell and 
Favor that he would see them in Fayetteville on Wednesday, 
promised twice but saw them only once; came to Blalock’s 
and to town, but did not go to see Tidwell. Tidwell and Fa- 
vor did promise a refunding bond if witness would pay them ; 
witness did not recollect whether he met Blalock the first or 
second time when he promised to see him ; did not recollect 
seeing Favor when witness saw Tidwell in town. Huie said 
if witness paid Tidwell he would do wrong ; that witness had 
better watch Tidwell; that half of the cotton money ought 
to go to the adminisirator. Witness hauled off the cotton in 
day-time and sold it, acted under Tidwell’s advice ; witness 
told Tidwell that Blalock and Huie said it was not a part- 
nership, Tidwell said it was. Witness regarded Huie as his 
counsel, and asked him if he could sell the cotton. Huie 
said he would do all he could for witness. Blalock and Huie 
told witness it was a copartnership before the cotton was sold. 
Witness did ask Brack Blalock what was a partnership, and 
he said it was a hard question. Witness sold the cotton Jan- 
uary 20th, 1866, to J. M. Austin, for $1,226.00. Austin 
paid Witness $49.00 to pay expenses, and was to cancel note 
on Jackson Martin and give witness note due 1st May, 1866, 
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for $1,000.00. Witness did not consult an attorney in At- 
lanta, though he spoke to Colonel Calhoun about a case in 
Fayetteville. Austin said execution might be levied on the 
cotton ; witness said it could not, under the stay-law ; wit- 
ness did not tell Austin he was selling as surviving copart- 
ner, but sold the cotton as witness usually sells cotton. There 
was no copartnership ; we bought the land jointly, were to 
divide it; witness went to the war, and it was not divided, 
Witness had no interest in the crop: Tidwell wanted money 
before the cotton was sold. 

J. L. Buatock swore that he told Wright Martin to sell 
the cotton and pay one-half to the administrator. 

The defendant closed. 

Complainants read in evidence the following note: 


“$1,000.00. By the first day of May next, I promise to 
pay Wright Martin or bearer one thousand dollars, for value 


received. This 20th January, 1866. 
“J. M. AUSTIN.” 


JOHN HUvtIeE, re-introduced, testified that he was in Bla- 
lock’s back-room when Tidwell and Wright Martin conversed 
about the cotton; Tidwell proposed what was fair. We then 
walked out ; Tidwell and Wright stopped at the horse-rack ; 
witness did not hear all they said; heard all till Wright 
mounted his mule. Wright talked with witness three times 
about this cotton, first time merely asked witness’ opinion ; 
he proposed to employ witness, and witness said he was wil- 
ling to represent him against the administrator but not 
against the creditors, as witness held Favor’s claim for col- 
lection ; witness forgot to tell him that he had Favor’s claim 
in first conversation. 

M. M. TIpwE Lt, re-introduced, testified that he told 
Wright Martin to pay him and all the other creditors some 
money, and they would let him keep some as a nest-egg. 

Here the evidence closed. 

The Court charged the jury (after charging as to the law 
of partnership, which was not excepted to), that a partnership 
might exist when there was a joint interest in property and a 
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joint interest in the profits and losses of any adventure or en- 
terprise ; as when one partner is not known, yet if he is joint- 
ly interested in the profits and losses of the particular busi- 
ness in which the parties are engaged, the law will regard 
him as a partner in that particular transaction. 

To this charge defendant’s solicitors excepted. 

The verdict of the jury was, “that James M. Austin do pay 
into the Clerk’s office of this Court one thousand dollars, 
with interest from the 1st day of May, 1866, by the first day 
of April next; and after application of that amount to com- 
plainants, pro rata, that, on the first Tuesday in November 
next, after thirty days notice being given, the Receiver or 
Sheriff will sell the copartnership premises, containing 250 
acres of lot No. 59, and fifty acres of lot No. 40, as contained 
in said deed, and that said Receiver or Sheriff pay the pro- 
ceeds to complainants, pro rata, and that defendants pay the 
costs. ” 

During the term a new trial was moved for, on the grounds : 

1st. That the verdict was contrary to the evidence and de- 
cidedly against the weight of evidence. 

2d. That the Court erred in charging as aforesaid. 

3d. Because one of the jurors who tried the case, (C. 8. 
Jones,) while the case was being tried and before it was sub- 
mitted to the jury, said, in presence of two of his fellow 
jurors, and in hearing of counsel engaged in said case, that 
there was no use for the lawyers in the case to make speeches 
to him, for his mind was made up, and they could not change 
it by anything they could say. 

In support of this last ground, plaintiff in error read two 
affidavits as follows : 

Affidavit of R. C. BripeEs, who swore that, during said 
trial, and before the case had been submitted to the jury, at 
a recess of the Court, said C. 8. Jones remarked in the pres- 
ence of him and others, that his mind was made up, and it 
would not do any good for the lawyers to speak to him, as 
they could not change him by anything they could say : 

Affidavit of Joun D. Stewart, (one of defendant’s solici- 
tors,) who swore that, during said trial, after the evidence 
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was closed, but before any argument or the charge of the 
Court, during the recess for dinner, and while deponent and 
and J. Q. A. Alford were walking towards the hotel, three of 
the jurors trying said cause, to-wit, R. C. Bridges, Burket 
Rentfro and Charles S. Jones, were walking before them, 
and said Jones remarked to the others that there was no use 
for the attorneys to make speeches in said case, as his mind 
was made up, and nothing they could say could change him. 
He could have been heard five or eight yards. 

Solicitors for defendant in error produced the affidavit of 
said JoNES, who swore that he remarked to Bridges and 
others of the jurors (at time specified in the other affidavits), 
that he did not think it worth while for the lawyers to speak 
on the case, and further, he swore that he had not then made 
up his mind, and that he did not say to Bridges that he had 
made up his mind, and that it was unnecessary for the law- 
yers to speak, and that he thinks all the testimony had been 
given in when he spoke as aforesaid. 

The Court refused a new trial. Defendant’s counsel ex- 
cepted, and assign as error the grounds aforesaid. 


J. L. Buaxock, J. D. Stewart, and J. Q. A. ALFoRD, 
for plaintiff in error. 


TIDWELL & FrEars, and Joun HvteE, (represented by N. 
J. HammonD,) for defendant in error. 


WALKER, J. 


1. The evidence in this case was conflicting ; perhaps it 
preponderated against the verdict; but, as there was a con- 
siderable amount of evidence in favor of it, and the Judge 
who presided on the trial was satisfied, we will not disturb it. 

2. The second error alleged, is that the Court charged the 
jury “that a partnership might exist where there was a joint 
interest in property, and a joint interest in profits and losses 
of any adventure or enterprise.” If there be error in this 
charge, it was not such an error as defendants below can 
complain of. The Code, §1892, says, “ Ajoint interest in 
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the partnership property, or a joint interest in the profits 
and losses of the business, constitute a partnership as to third 
persons.” The rule laid down by the Court required more 
proof to constitute a partnership than the ‘statute does—he 
required both a joint interest in the property and in the 
profits and losses. 

3. While the conduct of the juryman (Jones) was unbe- 
coming for a man acting under the solemnities of an oath, 
still, we cannot for this cause set aside the verdict. It is the 
duty of the jury to hear all the evidence, and all the reasons 
urged by counsel in favor of their respective sides of the 
case, as well as the law given in charge by the Court, and 
when the case is thus submitted to their determination, then 
proceed to make up their verdict and not before. The ver- 
dict should speak the truth of the case, and until the jury hear 
the whole case their minds should be entirely free, so that 
upon an impartial consideration of all the facts and the law 
applicable thereto, they may do equal and impartial justice. 

We might not have granted a new trial in this case, if the 
the juryman’s misconduct had been unknown to the counsel, 
until after the rendition of the verdict; but certainly we ought 
not to do so when the counsel, knowing the facts, chose to 
take his chances before the jury notwithstanding. If, with a 
full knowledge of the facts, he permitted the trial to proceed, 
he must submit to the consequences. Doubtless if the matter 
had been brought to the knowledge of the Court at once, he 
would have taken such action as would have been proper 
under the circumstances. 

4, When a Court of Equity obtains jurisdiction for one 
purpose, it will retain it, until full and satisfactory justice is 
rendered to all the parties concerned. Walker vs. Morris, 14 
Ga. Rep., 323. We think, therefore, the Court very prop- 
erly so moulded its decree as to do complete justice and settle 
the entire partnership business. 

5. We intimate no opinion as to what may be the rights of 
others, not before the Court, in portions or all of this prop- 
erty. This being a creditor’s bill, others may be heard here- 
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after, in the assertion of their rights, if such rights exist, 
M. & W. R. R. Co. vs. Parker, 9 Ga. Rep., 394-6 ; McDou- 
gald vs. Dougherty, 11 Ga. Rep., 588. 


- Judgment affirmed. 





Tuomas C. Howarp, plaintiff in error, vs. SAMUEL A. Du- 
RAND, defendant in error. 


1. A Court of equity will enforce obedience to its orders by attachment. 

2. The action of the Superior Courts in punishing parties for contempt, 
will not be controlled, except they abuse their discretion. 

3. In some cases the punishment of a party for a contempt, is a remedial 
proceeding to which the opposite party is entitled; though it may not 
be necessary for the vindication of the authority of the Court. 

4. In such a case, if the Court below fail to give the party his rights, 
this Court will correct the error, and grant the party that relief to 
which he is entitled. 

5. Where a party consents to the violation of an injunction granted at 
his instance, and takes upon himself the management of the case, he 
cannot subsequently have the opposite party punished for such vio- 
lation. , 

. A Court of equity will not lend its punitive powers to one party, to 
coerce the opposite party into the making of new stipulations to which 
he had never agreed; nor under pretence of punishing for breach of an 
injunction, attempt to enforce a contract made subsequent to its sanc- 
tion. 

. Equity will enforce the rights of parties; and those who invoke its 
aid, should not by contract render nugatory its processes. 


far) 


~lT 


Motion to attach for violating injunction, in Fulton Supe- 
rior Court. Decided by Judge Warner. April Term, 
1867. 


This bill was filed by Thomas C. Howard against Fred- 
erick A. Williams and John C. McLean, for account and 
settlement, and against Samuel A. Durand for account, settle- 
ment and injunction. 

The facts as set forth in the bill are substantially as follows: 

In March, 1857, or 1858, complainant, John S. Williams, 














MILLEDGEVILLE, JUNE TERM, 1867. 347 


Howard vs. Durand. 








John H. Lovejoy and H. L. Currier, composed “ The Atlanta 
Spoke Company,” manufacturing spokes and hubs for carri- 
ages. ‘They were to furnish equally the necessary capital, 
and equally share the profits and losses of the business. John 
S. Williams and Frederick A. Williams were at the same 
time, partners under the style of F. A. & J. S. Williams, 
manufacturing furniture, and owned valuable water power 
near Atlanta. 

Before any work was done by “The Atlanta Spoke Com- 
pany,” Lovejoy sold his interest therein to F, A. Williams, 
and said Currier sold his to F. A. & J. 8. Williams. 

Complainant consented to these changes, and he and said 
Frederick A. and John S. agreed to continue under said first 
name, they owning one half and complainant the other half, 
with the privilege to said Spoke Company of using said 
water power as long as said Spoke Company desired it, pay- 
ing I’, A. & J. S. Williams for such use, one dollar per day. 

The Atlanta Spoke Company thus constituted, bought 
much machinery, consisting of mortising machines, lathes, 
pulleys, belts, ete., suitable for said work, and a patent spoke 
lathe, known as the Burn Jathe, with the right to sell said 
lathe in Alabama, Mississippi, Texas, Louisiana, Georgia and 
other States. 

Said articles cost $12,000, and buildings, ete. to operate the 
same cost over $2,000, one-half of which sums complainant 
paid, 

Complainant having confidence in said Frederick A. and 
John S. allowed them the exclusive management of the 
business, and they so managed it till John S. died. This was 
some time in 1858. Frederick A. took the interests and 
rights of John S., as survivor of F. A. & J.S. Williams, 
and he and Jolin C. McLean, (who had bought one-half of 
I’, A. Williams’s interest,) and complainant continued the 
business upon same terms and under same name, till about 
Ist January, 1861. Said Williams and McLean exclusively 
managed the business. They sold $5,000 worth of spokes 
and hubs, the cost of manufacturing them not exceeding two 
thirds of that amount. They sold several of the Burn lathes, 
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with the rights and privileges attached thereto, at a profit of 
$4,000. Complainant is entitled to one-half of said profits, 

Their employees went into the army and the work stopped. 
There was then on the premises finished and unfinished hubs 
and spokes, worth $6,000 or other large sum, a rim binder 
invented by E. L. Morton, worth $500. By contract, Mor- 
ton was to patent this, and the Company had a right to use it 
as long as it wished. That use is worth $1,000 per year. The 
said water power was worth to the Company $1,000 per year. 
All the machinery and work of the Company was on the 
premises. 

In April, 1861, F. A. Williams became, from disease, 
unable to attend to business. On the 21st August, 1862, 
Williams and McLean sold one-third interest in all the lands 
and improvements, with the water power, mills, machinery, 
engines, lathes, tools, patterns, stock of all kinds on the 
premises or at the mills, finished and unfinished work in the 
shops, to Samuel A. Durand, and then and there formed a 
partnership with him, in the business of manufacturing fur- 
niture. 

In September, 1862, Durand bought out McLean’s interest 
in this firm, and afterwards bought out Williams’s interest 
therein. Complainant had no notice of the sales. 

Although no intention of defrauding complainant in this 
trade, is charged to Williams and McLean, yet they put 
Durand into possession of all the property of said Spoke 
Company, which was in said mills, shops and other houses on 
said land. 

Durand bought with notice of complainant’s rights. Com- 
plainant has offered to furnish one-half of the necessary 
capital, but Durand denies him any rights in the premises, 
and is making spokes and hubs on his own account, and get- 
ting large profits by contracts for the same. 

Complainant has offered to sell out to Durand or buy him 
out. He has offered to sell the whole and divide with Du- 
rand. Durand will do neither, nor will he submit their 
claims to arbitration. 

Machinery being very scarce, this is now worth double the 
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original cost ; it is encumbered by no debt, and with sufficient 
hands, fifty thousand dollars per annum profits could be real- 
ized by making spokes and hubs, so great is the demand for 
them by the Confederate States and others. 

Durand is realizing these profits, and refuses to allow com- 
plainant to participate therein, and is wearing out said 
machinery and consuming said material. 

After the other prayers usual to such a bill, is a prayer for 
injunction against Durand, enjoining him from selling any of 
the finished or unfinished material and work on hand belong- 
ing to said Spoke Company, from running, using, selling 
or disposing of any of the machinery, mortising machines, 
pulleys, belts, patterns, rims, lathes, etc., belonging to the 
said Company, until further order. 

The injunction was granted by Judge O. A. Bull, 9th Jan- 

uary, 1863. Injunction issued, and Durand was served 16th 
January, 1863. There was a return of non est inventus as to 
the other defendants. Durand has not answered the bill. ° 

At April Term, 1866, it was represented to the Court, that 
Durand had violated said injunction by selling and otherwise 
disposing of all the finished and unfinished work and mate- 
rials of said Company, with its machinery, heretofore enu- 


* merated. 


Thereupon he was ordered to show cause why he should 
not be committed for contempt. 

At that term, Durand, for cause, denied that he had violated 
said injunction, that he had sold or disposed of any of said 
property ; that he had used, sold or disposed of the machinery, 
and stated that a short time after the service of said injunc- 
tion on him, his shops, machinery, water-power, ete., including 
the machinery mentioned in said rule nisi, was seized and im- 
pressed by Major Norman W. Smith, Chief Inspector of Field 
Transportation, of the Confederate States Government, and 
was used by him up toa period within a few days of the fall 
of Atlanta, when said machinery was carried or sent by the 
agents of the Government, to the city of Augusta for safety 
and to prevent it from falling into the hands of the enemy ; 
and afterwards when Augusta was threatened, it was removed 
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to Greenville, South Carolina, where it still is, so far as he 
knows, subject to the decision and decree of the Court. 

In September, 1866, Durand, “by way of amendment to 
his said answer,” further answered, that shortly after service 
of the injunction, and after he had stopped his operations in 
obedience thereto, complainant and he commenced negotia- 
tions for a settlement of their said controversy ; that he, as he 
believed, had purchased all of said machinery, ete., from F, 
A. Williams and McLean, in a trade for their land, water- 
power and manufacturing establishment, to which the ma- 
chinery of the Atlanta Spoke Company was attachon, without 
any reservation having been made. 

Defendant, in reply to a proposition made by complainant 
to purchase said machinery, stock, ete., on the 11th February, 
1863, wrote as follows : 

“ Colonel T. C. Howarp :—Your proposition to purchase 
the machinery and stock heretofore belonging to the Atlanta 
Wheel and Spoke Company and now in my possession, (one- 
half of which is claimed by you,) is hereby accepted ; the price 
is understood to be six thousand dollars, to be paid by you to 
me and (upon) delivery of the property, said property to be 
delivered whenever a certain contract for six hundred wheels, 
which are now being completed, shall be ready for delivery. 

“ T understand that you are to have the benefit of all the net 
profits arising from said wheels, which profits are to be de- 
ducted from the six thousand dollars you are to pay me for 
the property. 

“T further understand that Captain E. L. Morton is to 
select out the property sold, and to assist in preparing it for 
removal from my premises; also that I yield my claim to any 
hand or hands now in my employ, whom you may wish to 
employ for any purpose, and work for you myself at just 
compensation. 

“T further understand and hereby agree, that in case of 
failure on my part to carry out the sale and delivery of the 
property above-mentioned, I forfeit and pay over to you the 
sum of ten thousand dollars as fixed and liquidated damages. 
On the other hand, should you fail or decline taking the ma- 
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chinery, ete., and tender me the money as above, within ten 

days after I shall have announced ready to receive it and de- 

liver the property sold, you are to renounce all claim or 

claims whatever to said property, and yield the same to my 

benefit. SAMUEL A. DURAND. 
Test. J. T. Lewis. 

“Jf the foregoing recital of our trade is in accordance with 
your understanding from what Captain Morton verbally 
communicated to you, then endorse below, the words ‘ Rati- 
fied and agreed to, this 11th February, 1863, in presence 
of” Let Captain Morton be the custodian of this paper till 
the trade is either consummated or abandoned. 

S. A. DURAND.” 

Complainant, in presence of said Lewis, wrote on said let- 
ter, “ Ratified and agreed to, this 11th February, 1863,” and 
signed the same. 

Durand says this agreement settled the injunction to all 
intents and purposes, and remitted the parties to their respec- 
tive rights. He urges that this view is proven by the fact 
that in March, 1866, Howard brought suit against him on 
said paper, in the Inferior Court of said county, for ten thou- 
sand dollars liquidated damages, as appears by exhibited copy 
of the declaration. 

He therefore insists that he cannot be liable for any viola- 
tion of the injunction after 11th February, 1863. He says he 
has not violated said injunction, the same having been virtually 
dissolved, and said case settled by said contract; and he feels 
confident that complainant so thought and understood ; which 
confidence, he says, is strengthened by no step being taken 
from that time till April, 1866, to move in this case. 

At April Term, 1867, said motion being in order and the 
parties ready for trial, the following evidence was submitted : 

Affidavit of complainant, (sworn to in open Court, April 
18th, 1866,) stating that Durand had violated the injunction 
by renting out the machinery and privileges of the Atlanta 
Spoke Company, to one Major Hawes, in 1863, who used it 
for the Confederate States Government; that Durand also sold 
and otherwise disposed of a great deal of the material and 
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work, finished and unfinished, on hand when the injnnetion 
was granted ; that he sold spokes and hubs to Edward Gard- 
ner of said county, and offered to let him have as many as he 
wished ; that he sold spokes and hubs to Mack, a negro; 
that he sold or gave to one Winton, of said county, spokes 
and hubs, and a rim or wood binder which was very valua- 
ble; that he has sold, given away or otherwise disposed of, 
or allowed to be wasted or destroyed, the whole of the balance 
of the machinery, tools, material and work on hand when the 
injunction was granted ; that these sales were to persons and 
for sums unknown to complainant, and without his consent, 
and against his wish : 

Affidavit of Epbwarp GARDNER filed in office, April Term, 
1866, which stated that on or about 15th April, 1863, he 
purchased from Durand, spokes, hubs and rims, which were 
known at the time of the purchase as a part of the stock of 
the Atlanta Spoke Company ; that he is certain as to the spokes 
and hubs, and is almost certain he bought rims also, that he 
knows of his own knowledge that said articles belonged to the 
Atlanta Spoke Company, and that Durand told him they were 
of the old stock, and had been seasoning three years, and that 
he could get as many as he might need thereafter, as he Durand, 
had thousands of dollars worth of well seasoned stock on hand, 
that he paid Durand therefor a stirrup machine worth $200, 
that he is a carriage-maker and knows what he says, and that 
Durand broke several spokes to show him that they were sea- 
soned : 

Affidavit of G. B. Teppsr stated, that he was in Durand’s 
employment in the latter months of 1863, that he heard Durand 
say that he had been trying some time to rent his property 
known as Peachtree Mills, to the Confederate Government ; 
that he did rent said property, including the hub and spoke and 
rim machinery, as deponent thinks and believes, to Captain 
Green and Major Hawes, and from what he heard Durand 
and said Green and Hawes say in repeated conversations, he 
has not the least belief that said property .was seized ; that a 
large and valuable lot of manufactured stuff was on hand, 
worth, in his opinion, several thousand dollars ; that Durand 
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sold, and he sold, by Durand’s request, hubs and spokes made 
a considerable time before the sales : 

The answers of Wm. F’. Hawes to interrogatories, substan- 
tially to this effect. He had in his possession the contract 
with Major Norman W. Smith, Chief Inspector of Field 
Transportation for District, No. 2, C. S. A., as all contracts 
had to be made in his name. Captain John W. Green, 
Inspector of Transportation on the field, received a letter 
from Durand about the first of February, 1864, propos- 
ing to rent a manufacturing establishment on Peachtree 
Creek, and I was ordered to inspect the property as I had 
the locating of repair shops of the army. I immediately 
went with Captain Green to inspect it, and agreed to 
the use of all the machine shops and machinery, all of 
take it on Durand’s proposition, which was: I was to have 
the surrounding houses, (except Durand’s dwelling) the 
arable land on same side of creck as was his dwelling, for 
$2500 per annum. The price of timber, lumber, &c., was 
mentioned in the contract. 

The contract was sent to Augusta for Major N. W. Smith 
to sign. After I had possession and-had been working the 
shops some two weeks, Durand refused to sign the contract as 
made and sent to Smith on his proposition. I telegraphed 
Smith and he came to Atlanta that night, about the first of 
March, 1864. During that month I received an order from 
Captain Green to impress the property, but Durand had signed 
the contract before I notified him that I had the order. 

The contract, or a true copy which I had, is lost. I bought 
at the shops, under that contract, 44 gallons lard oil, 108 
pounds paint, 10,000 feet seasoned oak¥ lumber, 8,000 large 
wagon spokes, 12,000 small spokes, 1200 wagon felloes, 395 
large and 200 small wagon hubs, and 300 pounds band iron, 
100 pounds Swede iron, 500 ditto, 12 wheelbarrows, 15,000 
brick, 15 pounds babbit metal, 300 pine trees at the works. 
I rented the property about the 1st of February, 1864, and 
left in July, 1864. 

I do not know the value of the material on hand. All the 
lumber, such as hubs, spokes, bedstead and chair furniture, 
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was destroyed by the enemy and citizens. Durand took away 
nothing except the finished chairs. Durand let Porter have 
the machinery out of the old flour-mill between the.saw-mill 
and machine shops, for a distillery, in which he and Porter 
were partners. 

By orders from my superiors, in July, 1864, I moved the 
machinery first to Greensboro, then to Augusta, and part after- 
wards to Washington, and part to Greenville, South Carolina, 
I did not consult Durand about moving it. I paid him 
$1,250 I think, as rent. Durand told me after he had signed 
the contract that he knew I had an order to impress, and he 
thought it best to settle it in a friendly way. He and Porter 
wished to erect a distillery in one of the shops which I had 
rented, and I refused; this was Durand’s reason for refusing 
to sign the contract. 

GEORGE H. SULLIVAN, in answer to interrogatories, said 
substantially, that about the 1st of November, 1865, Durand 
showed him a list of machinery (which he said had been at 
Williams’ Mills) for manufacturing hubs, spokes and rims, 
and they entered into a contract of partnership to make hubs, 
spokes, &c., in connection with the cabinet business, by which 
I was to control the machinery for five years from Ist of Jan- 
uary, 1866,&c. He sold me halfof the material on hand which 
consisted of about 8,000 spokes, some artillery wheels and 
chair stuff, and he sold me a quantity of wagon, buggy and 
artillery timber. He sold to me, for a term of five years, a 
complete set of spoke and hub machinery, representing that it 
had successfully operated at Williams’ Mills till the Federal 
troops threatened the place, when it was refugeed away. 
Shortly after this, he told me he had paid a man $200 to go 
for it and deliver it to me. 

In answer to cross-interrogatories, he stated that he had no 
interest in the suit; that he had had no difficulty with Durand 
only what had grown out of suits by Durand against him, 
and that he had no personal enmity whatever against Durand. 

Wm. G. Harris’ interrogatories were to this effect : 

I went to Williams’ Mills 1st September, 1865. There 
was no machinery of the Atlanta Spoke Company there then, 

















MILLEDGEVILLE, JUNE TERM, 1867. 355 


——— 





Howard vs. Durand. 








but there were about 6,000 spokes, some of them slightly 
damaged, and some artillery wheels, no rims nor hubs. By 
arrangement with Durand, I sold all the material, and gave 
him one-third of the proceeds. I sold one hundred spokes 
for $7, 5,000 spokes to A. T. Fenney at 3} cents each. Durand 
got $40 for four wheels sold by himself. Durand sold me 
two-thirds of the machinery of the establishment and wished 
me to go for it. 

Durand afterward sold this same machinery to George H. 
Sullivan without my knowledge or consent. Durand said the 
machinery was ample for making buggy spokes, rims and 
hubs, and wished me to get workmen and to do a carriage- 
making business. This all occurred about September, 1865. 

Lewis J. Parr testified by interrogatories, that he knew 
the property of the Atlanta Spoke Co., at Williams’ Mills, on 
Peachtree Creek. It consisted of two spoke machines, two 
polishing belts, augurs, chisels and other tools, one lathe and 
mortising machine, and one machine for building rims for 
buggies, wagons, &¢c., with shafting, pullies, belting, &c., to 
drive the machinery, one steamer for steaming rims, some 
12,000 or 15,000 unfinished spokes of different sizes, about 
30,000 finished spokes of different sizes, for buggies, wagons, 
omnibuses, &c., considerable spoke and hub timber, with lease 
for about two years from Ist January, 1863, of water power, 
and room in the houses to run the machinery. 

It was worth $8000.00 on gold basis, and cost much more 
than that. Complainant had one-half interest in it, and had 
invested therein prior to April, 1861, about $7000.00. 

Before Durand made his purchase he asked Parr about said 
property, and what he thought it was worth. Parr told him 
that it was a good enterprise, worth from $12,000 to $15,000 
at that time. Durand asked him if Howard wanted to sell 
his interest, and what it had cost. Parr informed him that 
he knew well what Howard had paid for his half interest ; 
that it was from $6,000 to $7,000, but that he did not know 
whether Howard would sell. 

Parr was Howard’s agent and paid all or nearly all of said 
money for him. 
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EpwarD L. Morton was examined by interrogatories, 
He testified as to the organization and changes in the At- 
lanta Spoke Company in substance as stated in the bill; the 
purchase of Williams’ and McLean’s interests by Durand, 
He stated that from the organization he had been the confi- 
dential adviser and foreman in the business, and knew the 
workings of the same; and that Howard, at time of Du- 
rand’s purchase, owned one-half of the Atlanta Spoke Com- 
pany, and this fact was recognized by everybody connected 
with the works. It was costly machinery, and from what 
Williams and McLean had said to him, he supposes it was 
worth, when Durand came in, $10,000.00 or $15,000.00. He 
was Durand’s foreman, and knew several propositions from 
him to Howard were sent, looking to a settlement of their 
controversy. 

He was the bearer of the written proposition set out in 
Durand’s amended answer, and after Howard accepted it, he 
was the custodian of it as their common friend. After the 
acceptance, Howard deposited $6,000.00 in the Georgia 
Railroad Bank, in Atlanta, and took a certificate of deposit 
therefor. A memorandum of the substance of the agreement 
was entered on the certificate by Howard, and he delivered 
witness the same with authority to draw the money; at 
Howard’s request, he took two wagons and went for the ma- 
chinery, after he was perfectly assured that all was right for 
Durand’s interests ; he thought Howard had fully complied 
with the contract, and he was acting as much for Durand as 
for Howard; he says, “As will be seen by the ten days’ 
limit in agreement between Howard and Durand, witness was 
bound to feel and act as instructed by both parties ; the certifi- 
cate of deposit endorsed as above stated, was taken by me and 
shown to Durand when I went for the machinery, and witness 
never dreamed that any objection would be urged to the de- 
livery of the property or acceptance of the money; there was 
no objection to receiving the money, but Durand declared that 
not one cent’s worth of the property should be taken away 
till he had received every dollar of the money. I considered 
this bad faith to Howard, so said, stating to Durand at the 
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time that Howard’s complaint now was that he (Durand) had 
all the advantage, and that now, as a mutual friend, to give 
him the cash value of the property as agreed on, and let him 
at the same time have legal and actual possession of the 
same, was not the justice I had agreed to see done, and thus 
and for this reason the whole thing fell through. I offered 
to rec2ipt him for each load as I took it away, and as soon 
as there was a fair and substantial compliance by him, to pay 
him the whole amount in cash.” 

He cannot state the value particularly, but the machinery 
was the best in use, ample enough for a business of $50,000 
per annum, and the manufactured stock very large and per- 
fect, perhaps more so than any similar one south of Newark, 
New Jersey. Parties employed with Durand told witness 
that Major Hawes rented it and it had been scattered about. 
He is a mechanic, long acquainted with such machinery, and 
inventor of valuable machinery. With the facilities of the 
Atlanta Spoke Company, &c., “it is a moderate estimate to 
say that $30,000.00 per annum might easily have heen real- 
ized in good value for the last of year 1863 and first of 1864, 
so great was the demand for such things.” He answers that 
he never had the slightest interest in the case. 

Durand’s solicitors read the affidavit of A. D. H. P. Suv- 
MATE, who swore that when the injunction was served he was 
in Durand’s employment, and so continued till Major Hawes 
came and took possession as Government officer; and that 
during that time neither Durand nor any of his employes 
used said machinery or any of the material belonging to the 
wheel business. He lived at said mill many years before the 
war, and since; worked for Durand and for the Government 
there ; and Government agents took away said machinery 
and material to Augusta. 

They also read the answers of A. R. SALLENBERGER to in- 
terrogatories. He said he had read the written contract alluded 
to; that he is a mechanic, and considered said machinery and 
material fully worth $6,000.00 in the then currency, when 
the contract was made. He was working for Durand mak- 
ing artillery wheels when he heard of the injunction, and 
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stopped the work on that account. Durand said he was 
ready to deliver the property to Howard. It was not deliyé 
ered to him, or Morton, his agent, who called for it. Durand 
proposed to deliver it to Morton when paid for. Morton said 
he would not pay for it till he had it in the depot or cars at 
Decatur. Durand proposed to deliver it at the mills when 
paid for. Morton stated that he had a certificate of deposit 
to pay for the same. Witness don’t remember seeing the cer- 
tificate. Morton said he would carry the property to Decatur 
himself. He states that he has no interest in the case. 

By a second set of interrogatories, this same witness stated 
that he stopped the work on the wheels about one month, 
and that Howard told him that he had bought out Durand’s 
interest in said machinery and materials. 

The Court decided that in view of all the facts of this case, 
it would not punish the defendant for contempt for a breach of 
the injunction, and discharged the rule, and complainant’s 
attorney excepted. 


A. W. Hammonp and Soy, R. F. Lyons, for plaintiff in 
error. 


L. J. GLENN and Sov, for defendant in error. 


WALKER, J. 


1. There is no question as to the power of a Court of 
Equity to enforce obedience to its orders by attachment. 
Code, sections 200, 3157, 4125, and 4127. The question here 
is, do the facts make such a case as to require this Court to 
control the discretion of the Court below. 

2. It has been often decided that the action of the Supe- 
rior Courts in granting or refusing injunctions will not be 
controlled, except when it may appear there has been a fla- 
grant abuse of discretion. The same rule should apply to 
the action of the Courts relative to the punishment of parties 
alleged to be contumacious. Whether a contempt of Court 
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has been committed which should be punished, may generally 
be safely left to the discretion of the circuit Judges. They 
are not likely to fail in enforcing due respect to their orders ; 
and their action in such cases should be final, unless there is 
something in the decision to show a most flagrant abuse of 
the discretion. Cabot vs. Yarborough, 27 Ga. R. 476. Es- 
pecially should this Court be slow to control that discretion, 
where the circuit Judge has declined to punish the party. 
We are satisfied that we may safely leave to the circuit 
Judges, the infliction of such punishment as may be neces- 
sary to enforce obedience to their orders, and vindicate the 
authority and dignity of their Courts. 

3. Without contesting this position, the plaintiff insists 
that his case comes under a different rule, that his motion is 
not made simply to vindicate the authority of the Court, 
but for the purpose of protecting his rights, that here the 
attachment sought is remedial, not to punish for an act done 
in contempt of the Court, but to compel the doing of an act 
necessary to the administration of justice. Cobb vs. Black, 
34 Ga. R. 162. We recognize the distinction here drawn, and 
in a proper case, are ready to enforce the rule for which the 
plaintiff contends. 

4, In this case, the defendant was enjoined from using or 
selling the property in litigation. This injunction, the plain- 
tiff alleges, has been violated by defendant. Suppose the 
Court had “committed defendant for said cortempt,” would 
this afford any remedy to Howard? Would it restore the 
property sold? Do not the facts show that the only effect of 
the punishment, would be to vindicate the authority of the 
Court, and not furnish any remedy for the plaintiff? We 
think so. Hence the question was one for the discretion of 
the Court below. If this were a remedial proceeding, to 
which the plaintiff is entitled for the enforcement of his 
rights, then we would control the discretion of the Court be- 
low, and award to the party that relief to which, under the 
facts and the law, he would be entitled. 

5. When the plaintiff made his application to a Court of 
equity, he showed such facts as entitled him to the aid of its 
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extraordinary powers. That Court laid its strong hand upon 
Durand, and would have preserved the property and protected 
Howard from all injury arising from the interference with it 
by Durand, had it not been for the subsequent conduct of 
Howard himself. Howard took upon himself the control 
and management of the business for which he had previously 
invoked the aid of the Court, and consented to a violation of 
the injunction granted at his instance. This being so, he must 
suffer the consequences. He cannot subsequently have the 
other party punished for a breach of the injunction, when that 
breach was by his consent. Mills vs. Cobby, 1 Meriv. R. 3; 
3 Dan. Ch. Pr. 374. These parties entered into a new con- 
tract, by which the injunction was in effect dissolved ; and 
because defendant failed, as it is alleged, to comply with this 
contract, the Court is asked to punish him for the violation 
of the injunction previously granted. As evidence of the 
view that complainant took of his rights, we may refer to the 
fact that he sued on the obligation to recover the damages, to 
which he says he is entitled on account of Durand’s failure 
to comply with the contract. This shows that complainant 
thought he had made a new contract, and if that contract had 
been carried out, was not the bill at an end without anything 
further to be done? If so, can it be pretended that the in- 
junction was vital all the while? 

6. A Court of equity will not lend its punitive powers to 
one party, for the purpose of coercing the opposite party into 
the making of new stipulations to which he had never agreed; 
nor, under pretence of punishing for a breach of an injunc- 
tion, will it attempt to enforce a contract made subsequent to 
the granting of the injunction. 

7. Equity will enforce the rights of the parties according 
to the rules and practice of the Court; and parties who in- 
voke its aid, should not, by contract, thwart its proceedings 
and render nugatory its processes. Should they do so, they 
ought not to expect to be relieved from the consequences of 
their own interference. 

Judge Harris, while he agrees in asserting the legal propo- 
sitions here maintained, thinks the facts are not such as to 
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make them applicable. He thinks the judgment should be 
reversed, and an attachment awarded. 


Judgment affirmed. 


Harris, J., dissenting. 


I do not concur in the judgment rendered in this case by 
the majority of the Court. The decision has been made, I 
think, upon an entire misapprehension of the facts. There 
is not one of them from which the assent, either positively or 
impliedly, of Howard can be inferred, to the violation of the 
injunction by Durand. This injunction had reference entirely 
to Howard’s interest as a copartner. The negotiation begun 
afterwards by Durand, had not the slightest reference to the 
matters involved in Howard’s bill, but was an offer by Du- 
rand to sell to Howard his (Durand’s) share in the partnership. 
It fell through by the bad faith of Durand. Had this nego- 
tiation had any connection with Howard’s interest as a part- 
ner, broken off as it was, by Durand’s non-compliance with 
his agreement to sell, Howard ought not to be permitted to 
suffer any injury thereby; but surely when the negotiation 
had not the slightest relation whatever to the matters in con- 
troversy under Howard’s bill, there can be no plausible 
reason assigned for not allowing him the benefit of an attach- 
ment for contempt, to coerce Durand to maké good any 
damages he may have sustained,—not beyond the penalty of 
the injunction. 
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E. E. FIe.D, administrator of Ex1sAn M. FIE xp, deceased, 
plaintiff in error, vs. JoHN F. LEAK and Wo. W. Leak, 
makers, and Henry P. Farrow, endorser, defendants in 
error. 


Nore.—Waryer, C. J., did not preside in this case. 


New trial granted because the verdict is decidedly and wid against 
the weight of evidence. 


Assumpsit. Scaling Ordinance. Tried before Judge Miz- 
NER. Bartow Superior Court. March Term, 1867. 


This action was founded on three promissory notes, as fol- 
lows : 

“On or before the first day of September next, we, or either 
of us, promise to pay Henry P. Farrow, or bearer, the sum of 
seventeen hundred and fifty ($1750 00) with interest from 
date for value received. Witness our hands and seals, this 
the 5th day of September, 1861. 

A. J. MILNER. 7 
J. F. LEAK, [1. 8.] 

W. W. LEAK, [1. s.]” 

This note had on it receipts signed by Farrow for $95 00, 
Sept. 14th, 1861; $475 00, Oct. 22d, 1861; $29 50, Nov. 
15th, 1861 : 

© On or before the first day of January, 1864, we, or either 
of us, promise to pay Henry P. Farrow, or bearer, the sum 
of two thousand dollars ($2000 00) for value received, with 
interest from date. Witness our hands and seals, this the 5th 
Sept., 1861, the interest to be paid annually, and if not paid, 
to become principal. 

J. F. LEAK, [1. 8.] 
W. W. LEAK, [1. s.] 

A. J. Mizner. I sign this note as gurantor.” 

The third note was exactly like the second, except that it 
became due “on or before the 1st day of January,” 1865. 
. All of these notes were endorsed by H. P. Farrow. 

The defendants plead the general issue and that said notes 
had been paid and discharged because they were intended to 
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be paid in Confederate States Treasury Notes, and such Trea- 
sury Notes were tendered in payment at the maturity of each 
of said notes. 

On the trial plaintiff introduced said notes and closed. 

The defendants then offered as a witness said Farrow. 

Plaintiff objected to his testifying on the ground of incom- 
petency, because the endorsee of the notes sued on was dead. 
This objection was overruled. 

Farrow then testified that on the fifth day of September, 
1861, he sold to John F. Leak a tract of land near Carters- 
ville, Ga., coritaining one hundred and fifty, or one hundred 
and sixty acres, and also the crop on the land, and some mules, 
cows, wagon, hack and household furniture, and took therefor 
said notes; that at the time of the sale he estimated the land 
at four thousand dollars, and considered the other property 
worth ($1750.00) seventeen hundred and fifty dollars, that 
there was no distinct contract as to any part of the property, 
but the whole was suld for the amount set out in the notes, 
that in 1858 witness bought the land and gave therefor forty- 
five hundred dollars, ($4500.00) and thought that the land 
was worth what he gave for it, and that purchase was made 
on a gold basis; that in the spring of 1862, he sold said notes 
to E. M. Field, and took therefor Confederate money and en- 
dorsed the notes. 

Attorneys for plaintiff objected to proof of what kind of 
currency Farrow took in payment for said notes. The Court 
overruled this objection, admitting it, he says, “asa fact which 
the jury might consider only in arriving at the intentiun of 
the parties as to the currency in which the notes were to be 
paid. 
Farrow further testified, that nothing was said at the time 
of the sale as to the currency in which said notes were to be . 
paid, the money then in circulation was bank bills, he expect- 
ed to take currency in payment of the notes, that it was ex- 
pected that there would be a war currency, and it was the expec- 
tation and intention of the parties that the notes should be 
paid in currency in circulation at the time the notes should fall 
due. Witness thought some Confederate money was in circula- 
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tion at the date of the notes and it was then about equal to gold, 
Witness would not have taken the amount set out in the notes 
for the property sold, in a currency worth only forty for one, 
or twenty for one; the credit on one of the notes were given for 
the property received of J. F. Leak, being some of the prop- 
erty sold by witness to said Leak ; no money was paid to wit- 
ness on either note. 

The defendants then read in evidence the answers of Moses 
A. Leak to interrogatories. He testified that he knew that 
such notes as those sued on, were given ; witness, as agent for 
J. I’. Leak, tendered Confederate money to said E. M. Field, 
and such tender was intended as a payment for said notes; 
the tender was made in Marietta, Ga., in the fall of 1863, for 
the notes then due, but he did not remember how many of 
said notes were then due; he proposed then to pay all that 
was then due, In the summer of 1864, just before the falling 
back of the Confederate army, witness made a tender of Con- 
federate money, proposing to pay off all the notes that were 
then due from J. F. Leak to E. M. Field; this second tender 
was made in Atlanta, Ga. Witness heard E. M. Field admit 
that J. F. Leak had made him a tender of Confederate money 
as a payment for the first of said notes. E. M. Field admit- 
ted to the witness that his brother, J. F. Leak, had made a 
tender of Confederate money for the first note, and he (Field) 
refused to take it, and told witness that he was sorry that J. 
F, Leak had become offended at him for refusing to take the 
money, as he (Field) had learned. Witness’ brother, J. F. 
Leak, observing to Field that he was and had been in the 
army all the while, Field observed that he was in the army 
also, and J. F. Leak replied that Field was in a State shoe- 
shop, while he (Leak) was in the front, and did not know when 
he might be killed, and that he desired to pay off those notes 
as they became due, that his family might not be encumbered 
with them in the event of his death. 

In answer to the cross-interrogatories, the witness said, as 
to the consideration of the notes, all that his brother, J. F. 
Leak bought from Henry P. Farrow was summed up together 
and divided into annual payments, including land and other 
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property, the land is in Bartow county, 4th district, 3d section, 
on the road from Cartersville to Cassville, two and a half 
miles from Cartersville, adjoining lands of Willis Benham, 
Dr. Leeland and others, near the Western and Atlantic Rail- 
road. The property purchased from Farrow by J. F. Leak, 
consisted of land, some stock and some furniture. The wit- 
ness does not recollect the precise number of acres of land— 
between one and two hundred acres. Witness has no recol- 
lection of any corn in the purchase, but he recollects two 
mules, one horse, one hack and three milch cows were in it. 
J. F. Leak resides on and exercises control over the land. 
Witness tendered all that was due at the time each tender was 
made; E. M. Field refused to receive the money. Witness 
specified neither the amount due nor that tendered at the time 
of the tender, though he was asked to state theamounts. The 
precise date of the tenders not recollected ; the first was in 
fall of 1863, and second in summer of 1864. It was at the 
time of the tender that Field repeated the conversations afore- 
said. Witness is twin-brother of J. F. Leak. 

Joun F. Leak was offered as a witness for defendants, and 
was objected on the same ground for which Farrow was ob- 
jected to. The Court overruled the objection. 

He then testified he expected and intended to pay the notes 
in whatever was the currency of the country, but nothing was 
said as to what currency the notes were to be paid in. 

WiruraAm W. LEAK was then examined and swore that 
nothing was said as to what currency was to be paid, but 
he expected they were to be paid in whatever might be the 
currency of the country; that a war currency was expected 
at the time the notes were given, and the expectation and in- 
tention of the parties was that the notes would be paid in that 
currency, and that he would not have signed the notes if he 
had not believed at the time the notes were given, that the 
war currency would be taken in payment when the notes were 
due. The witness thought the price promised for the prop- 
erty was more than it was worth. On the Ist of September, 
1862, Confederate money was two for one; on the Ist 
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of January, 1864, it was twenty for one, and on the Ist of 
January, 1865, it was fifty for one. 

L. M. Munrorp was then introduced and testified that he 
was acquainted with the land sold by Farrow to Leak. About 
the time of the sale, the land was worth fifteen or sixteen dol- 
lars per acre, and is now worth seven or eight or ten dollars 
per acre. 

Defendant closed. 

Plaintiff in rebuttal, introduced Joun A. Erwin, who tes- 
tified that on the 5th of September, 1861, he knew of no Con- 
federate money in circulation ; bank-bills were then the cur- 
rency of the country, and continued to be so until some time 
in 1862. According to the Broker’s table, Confederate money, 
on the 5th of September, 1861, was ten per cent. discount, and 
was so from July to October, 1861; the first Confederate 
money witness knew to be in circulation, was about the last 
of 1861, or the first of 1862. 

Plaintiff also examined C. Dopp, whose evidence was that 
he went to Richmond about three or four weeks after the first 
battle of Manasses, and found a little Confederate money in 
circulation. In this region of the country bank-bills contin- 
ued to be the currency of the country till late in the spring of 
1862. Bank-bills depreciated greatly during the war, and 
are now worth very little—some five, some ten, some twenty 
cents in the dollar, and some more. 

The plaintiff then introduced J. A. Howarp, who testified 
that said land, at the date of the notes, was worth about 
thirty dollars per acre, and was now worth about twenty-five 
to thirty dollars per acre; that some time ago J. F. Leak 
asked thirty dollars per acre for it, and spoke of its having a 
valuable slate mine on it; that the land is worn and not worth 
as much as when Anthony Caldwell lived on it. 

J. A. W. Jonson testified on behalf of the plaintiff that 
on the 5th of September, 1861, no Confederate money was 
circulating here; the first he saw was in latter part of 1861, 
or first part of 1862 ; as an officer of the army he was paid off 
in April, 1862, at Savannah, Ga., in the bills of the Marine 
Bank of Georgia; witness was on the coast in the latter part 
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of 1861 and the first part of 1862, and thinks he was in this 
county in the latter part of 1861. 

The plaintiff also examined J. W. PrircHert, who testi- 
fied that in the fall of 1866 he was a land agent, and as such, 
was employed by Leak to sell said land for him, and was in- 
structed to ask forty dollars per acre for it, and was not author- 
ized to take less for it. Witness did not think it was worth 
so much. Leak spoke of a slate mine on it as an inducement 
to purchasers, but no special importance was attached to it. 
Witness went with two or three parties with a view of selling 
the land, and did not succeed in selling it. 

The plaintiff rested his case here. 

The defendants in surrebutter, examined T, W. Dopp, who 
testified that on the 10th September, 1862, he was paid off in 
Confederate money at Richmond, Virginia;.on the 10th 
November, 1861, he came to this county, and Confederate 
money was regarded as a curiosity. At the time witness 
was paid off he could go to the Brokers in Richmond, Vir- 
ginia, and get fora five dollar bill (Confederate money) three 
dollars in specie and two dollars in the Brokers’ shin-plasters, 
which continued to circulate about as Confederate money. 

The evidence being closed and argument had, the Judge 
charged the jury that while the testimony as to tender might 
not prove a legal tender according to the rule laid down by 
the Court, yet the jury might consider the testimony as to the 
tender in adjusting the equities between the parties ; that the 
evidence of Farrow as to selling said notes for Confederate cur- 
rency, could only be considered by the jury in arriving at the 
intention of the parties at the time the notes were made 
as to the kind of currency in which they were to be paid; 
that Farrow had a right to dispose of the notes as he pleased, 
and the defendants could not claim anything by it. 

The verdict was for one thousand and twenty-five dollars 
and sixty-six cents, ($1,025.66) with costs of suit. 

The plaintiff moved for a new trial on the grounds : 

1st. Because the verdict was contrary to the charge of the 
Court, to the law, to the principles of equity and justice, and 
strongly and decidedly against the weight of the evidence. 
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2d. Because the Court allowed H. P. Farrow and J. F, 
Leak to testify. 

3d. Because H. P. Farrow was permitted to testify that he 
sold said notes for Confederate money, and that he expected 
to take currency in payment for the notes, and J. F. and W. 
W. Leak were permitted to testify that they expected to pay 
the notes in whatever might be the currency in the country 
over plaintiff’s objection thereto. 

4th. Because the Court erred in charging as aforesaid as to 
the tender. 

5th. Because after the jury had been charged and had retired 
to consider their verdict, and before they had found their ver- 
dict, one of them (W. F. Weems) separated from the jury and 
applied to J. R. Parrott, Esq., one of defendants’ attorneys, 
for a schedule of the prices of gold and Confederate money, 
and got the same from said Parrott. 

This last ground was accompanied by the affidavits of said 
W. F. Weems and C. B. Conyers, two. of the special jury, 
who substantially swore that the jury had agreed to give 
the value of the Confederate money at the maturity of the 
notes, and as Mr. Erwin had held a schedule in his hand and 
testified by it, the schedule was sent for only to assure them 
in their recollection of Erwin’s valuations, and that nothing 
was said but asking for the schedule, and the verdict was not 
influenced by it, except in assuring the jury that they prop- 
erly recollected the testimony of Erwin. 

The Court refused to grant a new trial, and upon the 
grounds aforesaid said refusal is assigned as error. 


SAMUEL WEIL, Gro. N. Lester, for plaintiff in error. 


Worrorp & Parrott, for defendants in error. 
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WALKER, J. 


We have repeatedly said that by the ordinance “to adjust 
the equities between parties,” more than the ordinary discre- 
tion is delegated to juries, and their finding should be respect- 
ed, except in cases where manifest wrong has been done. To 
this ruling we still adhere; but this case comes within the 
exception. 

The plaintiff occupies the position that Farrow formerly 
did. Farrow sold and Leak purchased about five thousand 
dollars worth of property, on the 5th of September, 1861 ; 
and by the contract Leak was to pay to Farrow, or bearer, that 
sum with interest, payable annually. The property, at the 
time of the sale, was worth in gold well nigh the sum prom- 
ised for it. Five years and six months after the trade, the 
jury found a verdict for one-fifth of the original sum prom- 
ised to be paid, without interest, and in a currency worth but 
three-fourths of what currency was worth at the time of the 
trade! Can any one seriously contend that this is a verdict 
rendered on principles of equity and justice ? 

There were scarcely any Confederate notes in circulation at 
the time the contract was made; and those few were about as 
good as gold. Farrow swears he would not have sold his 
property for such currency as the jury found the notes paya- 
ble in. Not a word was said by any of the contracting par- 
ties at the time, as to what sort of currency the notes should 
be paid in, except what they said in the notes—the best evi- 
dence of what the contract was. In the notes the word “dol- 
lars” is used, which, according to Mr. Webster, means “ sil- 
ver coin,” each “of the value of one hundred cents.” Shall 
the Court and jury interpolate into this contract the words, 
“ Confederate notes,” because the parties expected that there 

would be a war currency, and the notes would be payable in 
such currency? Was there any such contract? We are not 
able to find any evidence of it in the record. 

If there be then no evidence that the notes were payable in 
“Confederate notes,” is there any other ground on which this 
verdict can be sustained? Has the property so depreciated 
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by the events of the war, as to make, upon equitable princi- 
ples, this verdict right, supposing the jury to have authority 
to adjust the equities on this basis? There is not a single 
witness who testifies that the land, without counting the per- 
sonal property, was worth, at the time of the trial, less than 
the amount of the verdict; and the weight of the evidence 
shows it was then worth two or three times as much as the 
amount the jury found. Upon no hypothesis, under the facts 
of this case, can this verdict be sustained. We feel loth to con- 
trol the verdict of a jury, under this ordinance, but we are sure 
that it is our duty to do so in this case. 

Weare aware of the difficulties in the way of laying down 
general rules by which to govern the great variety of cases 
which may arise under this ordinance. Judge Harris thinks 
that we should do so; and that the value of the consideration 
received, at the time of the trade, should be the criterion by 
which to adjust the equities between the parties. The other 
members of the Court do not think it best to adopt this as a 
rule applicable to all cases. In some cases it may be the cor- 
rect rule; in others it might work great injustice. Let the 
Courts and juries carry out the provisions of the ordinance 
in its spirit, and they will find this Court ready to affirm 
their verdicts and judgments. But when a case, showing such 
manifest wrong as this exhibits, shall be brought before us, 
we will unhesitatingly reverse the judgment and award a new 
trial. 

Judge Harris thinks a new trial should be granted on the 
ground numbered “5” in the Reporter’s statement of facts. 
As we grant a new trial on the merits, perhaps it is unneces- 
sary to pass formally upon this ground. 


Judgment reversed. 
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Joun W. Lewis, Superintendent of Western and Atlantic 
Railroad Company, plaintiff in error, vs. SusAaN WHID- 
BEE, defendant in error. 


Nors.—W akn_er, C. J., did not preside in this case. 


A charge not warranted by the facts should not be given to the jury. 


Case. In Fulton Superior Court. Tried before Judge 
Warnep, April Term, 1867. 


On or about the 17th July 1857, the slave of Mrs. Whid- 
bee was killed at Marietta, by the cars of the Western and 
Atlantic Railroad, and she brought her action to recover 
damages therefor. 

The testimony on her part was as follows: 

Hvucu BvucHANAN, in answer to interrogatories, stated : 
There was a freight train at the depot when I went up, and a 
negro man on the right hand side, as you go towards Atlanta; 
the negro had a wagon loaded with sand, pulled by two 
mules ; he was at or near the crossing of the railroad, below, 
or in the direction of Atlanta from the Fletcher House ; the 
mules’ heads were toward the ratlroad ; the crossing, when I 
first saw the negro, was obstructed by the freight train, or 
the engine of the train was very near the crossing, just above 
it. (“I am inclined to think the latter was the ease.’’) 

The negro appeared to be waiting for the train to pass ; 
the train started towards Atlanta, and passed some distance ; 
can’t say how far below the crossing; the negro started his 
team to cross the railroad, and when the team was crossing 
the railroad the train ran back ; witness thought it ran back 
very fast for a backing train ; witness thinks the negro saw 
the train backing about the same time, as he commenced 
whipping his mules and urging them across the railroad ; 
just before the train reached the team, the mules ran off the 
track, and the wagon on it; the negro jumped off the wagon, 
on opposite side from the train, and fell across the track ; 
witness does not think his feet reached or struck the ground 
first; he appeared to fall with his side on the track, and a 
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portion of the freight train passed over him; can’t say 
whether one or more cars passed over him ; saw some person 
pull him out on the side of the road; witness did not go 
where the negro was ; did not know whether he was killed ; 
the witness, did not know the negro, nor to whom he be- 
longed; he was a young negro man, small, rather below me- 
dium height, and of dark complexion. Witness knows not 
whether the crossing was a public street or not. 


CROSS-EXAMINED. 


He said the negro was waiting to cross when train left ; 
can’t say how long he waited after train passed ; not long, 
but until the train was some distance below the crossing; 
witness thinks the engine and a large part of the train had 
passed round the curve below the crossing ; don’t know the 
distance nor what time elapsed—not long ; the train started, 
and was going fast after passing the crossing, and backed (I 
thought) very fast for a backing train; it ran back on the 
sideling ; I do not know how wide the road-bed is; I think 
there are two tracks at the crossing ; it may be thirty or forty 
feet wide; I do not know how long it would take such a 
team to cross; I thought this team moved slowly, even when 
the negro urged them ; the crossing was down the road as far 
as the curve, but do not know how far that is. 

Wixi1aM R. ANDERSON testified that. he knew plaintiff’s 
slave Cicero, and that he was killed as aforesaid, stating in 
substance the same as Buchanan had stated ; witness did not 
think any signal was given for reversing the train ; it was 
reversed quickly ; the engineer tried to stop it, but could not. 

The train seemed to have started for Atlanta, and he, like 
the negro, would have concluded that it was gone; can’t say 
whether the train was running in or out of time ; the crossing 
was a public street. He describes the negro as Buchanan 
did; says he was about twenty years old, and worth about 
$1,100.00 when killed. The Western and Atlantic Railroad 
runs through Marietta and corner of Fulton County. 

DANIEL BuURKHALTER testified that he knew the negro 
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and saw him killed, and described the circumstances in sub- 
stance as the two witnesses aforesaid. He said the train was 
moving slowly, was reversed suddenly, that it had passed 
thirty or forty yards below this public street when the wagon 
tried to get over, that witness did not hear the signal for 
reversal given, that the bed of the road is fifteen or twenty 
feet at the crossing, and the crossing much traveled. 


CROSS-EXAMINED. 


He said he was about twenty feet from the train, in the 
street, and saw the train run over the negro. 

D. 8. ANDERSON testified that the negro was fourteen years 
old, worth $1,000.00 ; he saw him killed by the train; his 
mules had gotten across, but before his wagon got across the 
train ran on it; the negro jumped off between the mules, was 
thrown back, and one wheel of the car ran over him, causing 
almost instant death; if the negro had jumped to the left 
instead of the right, he would not have been injured, or had 
he stayed on the wagon, he would have escaped. It was on 
the main track, witness thinks. 

The negro could have seen the train backing, but got too 
far on the track to escape, except by jumping to the left ; 
witness thinks the train was pulled up to start for Atlanta, 
but was reversed to prevent a collision with train coming 
from Atlanta; it had hardly left the crossing before it com- 
menced backing. The switch is from seven to ten steps from 
the crossing ; the negro started across before the train com- 
menced backing ; the man on the enyine could not have seen 
the boy, owing to the curve in the road. 


CROSS-EX AMINED. 


The crossing was a public one, used every day ; the train 
had about ten cars; the hind one had hardly passed when 
negro tried to cross; the engine did not get out of witness’ 
sight ; train came back at usual speed of trains when back- 
ing from distance it went; engineers usually give a signal 
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when reversing an engine ; there was another train coming, 
and this caused the reversal, witness thinks. 

Here plaintiff’s case was rested. 

Defendant introduced Joun Bamrort, who testified that 
he knew the boy ; that he was killed by defendant’s cars in 
1857, in the spring, he thought; that he was plaintiff’s 
property, and worth $1,000.00 ; the train of cars was switch- 
ing back and forth; the boy was apparently waiting the 
movement of the train; as soon as the train passed, he 
moved his team to cross ; the engine was reversed, ran back, 
and the boy was killed before he could possibly get off the 
track ; the boy’s conduct was quiet and orderly ; he was ten 
or fifteen steps from the track, and could have seen the train 
backing ; he commenced crossing when it commenced back- 
ing ; thinks last car in train had passed crossing from five to 
twenty steps before it backed ; switch not over ten feet from 
crossing ; don’t think engineer could have seen the boy if his 
train was a long one, because of a curve in the road ; witness 
was on the platform in front of his hotel, about five steps 
from railroad track, and about fifty steps from the boy when 
he was killed; the boy waited ten or twenty minutes ; was 
crossing towards public square ; don’t recollect whether the 
usual reversing signal was given ; the train came back slowly, 
but can’t give its exact speed. 

W. J. Scorr testified as to the killing in substance as the 
others; he said the train came backs slowly; it did not 
whistle when it started back ; slave was twenty-two or three 
years old, and worth $1,200.00; witness was about forty yards 
from where the boy was killed, and thinks engineer could 
have seen him; don’t know why the train backed, nor 
whether it was to avoid collision ; trains frequently meet and 
pass there, and the crossing is a very public one; thought the 
boy took a risk in trying to cross, but has seen others do so 
without injury. 

CoLEy BEAVERS testified that he saw the boy killed ; wit- 
ness was fireman on the engine of the train that killed him; 
it was a freight train coming to Atlanta, and was due at 
Marietta a little before the up freight train ; the freight trains 
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passed at Marietta, and this train arrived there ahead of the 
up train ; his train stopped at Marietta and unloaded way- 
freight,-and then pulled out to shift off and leave some cars, 
and to take on others ; the hindmost car had hardly left the 
crossing where the boy was standing with his wagon, before 
he attempted to cross; witness heard the man at the swWitch 
halloo to the boy not to come on the railroad, that he would 
be killed by the cars ; witness was about midway on the ten- 
der on look-out, and saw the boy, or his mules, on the road, 
and hallooed to the engineer that he would run over the boy; 
the engineer reversed the engine, throwing her forward so as 
to prevent a collision with the wagon and mules and boy, 
and put on all steam, but could not stop in time; it was 
moving on down grade at the time; the engine was re- 
versed suddenly, and ran back for fear of a collision with a 
train coming up from Atlanta; on account of curve and sit- 
uation of train and engine, engineer could not see the boy 
when he started to cross; the train had not started to At- 
Janta, but was switching as aforesaid ; it had hardly passed 
before boy tried to cross ; witness is now, and has for many 
years, been employed for defendant. ; 


CROSS-EXAMINED. 


Our train not very long, eight or ten cars; witness not 
over two hundred feet from boy when killed ; the reversal 
was to avoid collision with up train; his train was a little 
out of time; train from Atlanta was in time; the train went 
back on same track it started out on; it was down grade, and 
so the backing train went back fast. 

The defendant’s counsel requested the Court to charge the 
jury as follows: That if the plaintiff and defendant are both 
found to be negligent, and the plaintiff could have avoided 
the effects of defendant’s negligence in the use of ordinary 
diligence, and did not, then the defendant is not liable. 

The Court refused so to charge, but charged as follows: 

If defendant was exclusively at fault, plaintiff is entitled 
to recover. If the plaintiff is exclusively at fault, she is not 
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entitled to recover. If both parties were at fault, the plain- 
tiff may recover, but the damages shall be diminished by the 
jury in proportion to the amount of default attributable to 
her. 

To which refusal to charge defendant excepted. 

The jury found for the plaintiff $1,200 damages with costs, 
Counsel for defendant, during the term, moved for a new 
trial, because of the refusal to charge as aforesaid, and be- 
cause the verdict is contrary to evidence and the weight of 
evidence, and contrary to law. 

The Court refused a new trial, and this is assigned as error, 


8. B. Hoyt, represented by N. J. HaAmmonn, for plaintiff 
in error. 


JoHN CoLuier, by JosepH E. Brown, for defendant in 
error. 


WALKER, J. 


The Court below was satisfied with this third verdict, con- 
curring almost precisely with its two predecessors. We are 
satisfied that it is not too large; it might well have been 
larger. The great weight of the testimony shows that the 
negro was not at all at fault; and we apprehend the jury 
failed to increase the verdict by adding interest as damages 
in consequence of the charge given on the subject of both 
parties being at fault. If the charge asked had been given, 
and the jury in consequence thereof had found for defendant, 
the verdict should have been set aside. Such being the case, 
should a charge have been given the tendency of which was 
to produce a verdict that could not be permitted to stand? 
Would it not, in legal contemplation, be a charge not appli- 
cable to the facts of the case? We think so, and therefore 
the Court did right to refuse to give it. Though there may 
be some slight evidence in favor of a hypothesis, but not 
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sufficient to uphold a verdict, should that hypothesis be sub- 
mitted to the jury? For what purpose; to what good end? 
The only effect it could have would be to lead the jury into 


error. 


Judgment affirmed. 





JoHN T. Brown, plaintiff in error, vs. Taz SourH-WEsTERN 
RAILROAD CoMPANY, defendant in error. 


THE SouTH-WESTERN RAILROAD CoMPANY, plaintiff in 
error, vs. JOHN T. Brown, defendant in error. 


Nore. Warner, C. J., did not preside in these cases. 


1. If a Railroad Company carry off a slave without the written permis- 
sion of the owner, overseer or employer, though the slave be in com- 
pany with a thief who had stolen him, the Company will be liable. 

2. Where the owner reclaims his slave, carried off under such circum- 
stances as above stated, the measure of damages is not only the hire of 
the slave for the time he was absent, with interest added, but in addition 
thereto, such reasonable and necessary expenses as he may have 
incurred in reclaiming the slave. 

8. The cause of action in this case having occurred before the Code went 
into effect, the plaintiff is not entitled to double the damages sustained, 
as provided for by section 2982 of the Code. 


Case. Tried before Judge Vason. Sumter Superior 
Court. April Term, 1867. 


This was an action of trespass on the case for carrying 
away on the cars of said Company, Brown’s slave without 
Brown’s consent. The plaintiff claimed hire, and expenses 
incurred in restoring said slave to his possession. The two 
bills of exceptions state the facts differently in some particu- 
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lars, but agree in all that is material to an understanding of 
the opinion of the Court. 

Plaintiff’s slave was a valuable painter, worth for hire 
three dollars per day, was carried from Albany to Macon, 
Georgia, on defendant’s cars, without permission or consent 
of Brown; he stayed away about six weeks; Brown went in 
pursuit as far as Macon ; sent telegraphic dispatches to various 
points, and sent one Atkinson to Memphis for the slave, who 
paid his jail expenses, and brought back the boy and the 
white man who stole him. All the expenses for railroad fare, 
dispatches, jail fees, pay to Atkinson, etc., incurred by plain- 
tiff, amounted to two hundred and sixty-two dollars and fifty 
cents. 

Plaintiff’s attorneys requested the Court to charge the jury, 
that on proof of the property in himself, and the taking off 
on its cars plaintiff’s slave without permission or consent of 
plaintiff, defendant was liable for all damages, including ex- 
penses in reclaiming the slave, and that they should find 
double the actual damages, as provided by the Code. 

The defendant’s attorneys requested the Court to charge 
the jury, that although defendant took said slave on board its 
cars, without a written permission from his owner, overseer or 
authorized controller, still if he went off in possession of a 
white man, that man’s possession of him was a fact from 
which defendant might presume that he owned the boy and 
had a right to carry him away, and that there had been no 
such negligence as rendered defendant liable. 

The Court refused to give either of said requests in charge. 
He charged that the rule of double damages was not, at the 
time of carrying the boy away, the law, and therefore did not 
apply to this case; that the possession of the slave by the 
white man and his taking him on said cars, did not relieve 
the defendant; and that the measure of damages was the 
value of the hire of said slave while he was absent from his 
master, with interest thereon. 

The verdict was for one hundred and fifty-seven dollars 
and costs. 
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Each party excepted, and assigns the refusal to charge as 
requested (by Ais attorneys,) and the charge as given, as error. 
The cases were consolidated and argued together. 


W. A. Hawks, for Brown. 


JAMES J. SCARBOROUGH, for South-Western Railroad Com- 
pany. 


WALKER, J. 


1. The Railroad Company insisted that it was not liable 
for carrying off plaintiff’s slave, because a white man, who 
had stolen the negro, had possession of him, and the negro 
was received on the cars upon the idea that he belonged to 
the thief; that possession of personal property is prima facie 
evidence of title, and in such a case as this, would be such 
evidence as would relieve the Road from liability, as showing 
reasonable care and diligence to guard against doing to any 
one a wrong. A sufficient reply to all this is, that the act of 
21st February, 1850, (Cobb, N. D. 399-400,) says, “ That if 
it shall be made to appear that any negro slave shall escape 
on any railroad car, locomotive or tender, without written 
permit from the owner, overseer or employer, such owner, 
overseer or employer may recover by suit, in any court of 
competent jurisdiction, the amount of the value of said. ne- 
gro, and the amount of all expenses of the suit incurred, from 
said railroad company.” In the absence of a written permit 
from the owner, overseer or employer, the Road had no right 
to receive the negro on board its cars, and the Court did right 
to hold it liable. We therefore affirm the judgment in the 
bill of exceptions prosecuted by the Railroad Company. 

2. We cannot sanction the rule laid down by the Court as 
to the measure of damages in this case. Plaintiff was enti- 
tled to recover as damages, not only for the hire of the slave 
during the time he was absent, with interest added, but he 
was also entitled to recover the reasonable and necessary ex- 
penses incurred in reclaiming him. What this amount would 
be, will depend on the facts of the case. Defendant has a 
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right to mitigate the damages by showing, that though the 
slave was carried off in its cars under such circumstances as 
make it liable, yet as the plaintiff subsequently reclaimed his 
slave, his actual injury was to that extent diminished. Had 
the Road reclaimed the negro and delivered him to his mas- 
ter, then the rule laid down by the Court would have been 
correct ; but as it did not do so, and the recovery was due to 
the efforts of the master, it is right that the Road should pay 
the reasonable and necessary expenses incurred in securing 
and returning the negro. 

3. The cause of action in this case having occurred before 
the Code went into effect, the Court did right to charge that 
plaintiff was not entitled to recover double damages, as pro- 
vided for by section 2982 of the Code. 


Judgment reversed. 





Roperick RvutTLanp, plaintiff in error, vs. THomAS 
Hatuory, defendant in error. 


Note.—Wakrner, C. J., did not preside in this case. 


1. Upon a petition to establish a copy of a lost promissory note, and issue 
joined as to the making of the note, the parties are entitled to a trial by 
a petit jury, with a right to appeal to a special jury. 

2. This right may be waived by consent, and the case submitted, in the 
first instance, to a special jury. 

8. If the case be submitted to a special jury, the parties have no right of 
appeal. 

4. In civil cases, it is within the legal discretion of the Court to allow the 
jury to be polled or not. 

5. If the jury, after agreeing upon their verdict, disperse by consent of 
the parties, the Court is not bound, upon the subsequent return of the 
verdict, to poll the jury. 

6. A juror will not be heard in impeachment of his own verdict. 

7. Declarations made by a party in his own favor, to be admissable as 
part of the res geste, must be shown by proof to have accompanied the 
act, or to have been so nearly connected therewith in time, as to be free 
from all suspicions of after-thought. 
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8. This Court will not grant a new trial on a mere preponderance of evi- 
dence against the verdict, and the charge of the Court, though this 
Court may differ with the jury as to the preponderance of proof, provi- 
ped there be sufficient evidence to support the finding, especially when 
the Circuit Judge refuses to grant a new trial. 


Rule to establish note. Polling jury. Tried before Judge 
SprER. Monroe Superior Court, February Term, 1867. 


Roderick Rutland alleged that he had had a promissory 
note made by Thomas Hathorn, payable to him, or bearer, 
for Sixty Dollars, dated 22d June, 1862, and due one day 
after date, and that said note was lost, and obtained a rule nis?, 
calling on Hathorn to show cause why a copy should not be 
established. For cause, Hathorn plead that he never execu- 
ted such note. 

At the trial, a special jury was empanelled to try said issue, 
neither party objecting, and both parties assenting thereto, as 
the Court understood. 

The plaintiff swore that about the date of the note afore- 
said, he was at Russelville ; the tax receiver and collector and 
others were there. Witness was at the table attending to 
some business, when Hathorn asked a loan of $60, to send to 
his son, Asbery, in the army. Witness loaned him the money 
and took his note therefor; afterwards, being very sick, and 
thinking he would die, he sent for Ben Zellner to write his 
will; gave Zellner his pocket-book containing most of his 
notes; Zellner and Rufus Cheney looked through his papers ; 
Zellner took them off and kept them two or three months and 
brought them back. Witness did not know whether Hathorn’s 
note was in the book or not, as he was very sick. The fed- 
eral army destroyed his papers except some small notes and 
certificates. The Hathorn note is lost or destroyed ; witness 
has not seen it since. 

Upon cross-examination, he stated that he was certain that 
he loaned the money at Russelville; James Harrell was 
present, and he thinks Mr. Blount, the collector and receiver, 
and others were. Thomas Hathorn always had money, and 
his asking to borrow, surprised witness; had loaned him $5 
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once before; had a note on him about 1840 or 1841, for $300, 
which was paid, $10 or $15 at a time, during two or three 
years. Witness had a note on Thomas J. Hathorn (usually 
called Jack) for $50, loaned to buy corn, before the war, and 
does not think it was paid; he told Cheeves and John May- 
nard, some year or two ago, that he thought it was paid, or 
asked them if it was not paid. Maynard was Jack’s admin- 
istrator. He told Monroe Hathorn about it; he (Monroe) 
tried to make witness believe that it was Jack’s note he had had, 
and not Thomas’, but witness told Monroe that he had had 
a note on Thomas too. He told Monroe he thought Jack’s 
note was paid; things were so torn up he could not recollect 
well. Zellner took the large pocket-book ; Jack’s note was 
in the small one, in which witness usually carried his due 
notes, and such as he could collect. 

Plaintiff closed. 

Defendant was sworn. He roundly denied borrowing the 
money or giving the note, or being at Russelville that year 
on any public day. He said he had, at that time, plenty of 
money at home, and in the bank at Forsyth; has never since 
1855, had less than $1,000 on hand; was careful to have no 
notes out; could not rest when he had a note out till it was 
paid. The note held in 1840 or 1841 was given to Mixon 
for a negro; he paid it in small, but frequent payments. 

Upon cross-examination he stated that he did not recollect 
being at Russelville in 1862; that he did not see Blount or 
Harrell there. He knows he did not borrow the money ; 
has had no money dealings with plaintiff since he paid the 
Mixon note; don’t recollect when his son died; it was 1861 
or 1862. 

Ben PYE swore: that defendant always had money ; kept 
deposited with him in bank at Forsyth since 1855-6, some- 
times as much as $1,500; he had money on deposit in 1862 ; 
he thinks as much as $1,000, but could not tell as the books 
were gone. Defendant is prompt and punctual and witness 
considers him straight in his dealings, and so is the plaintiff. 

CHEEVES sworn, said: that a year or two after Jack Ha- 
thorn’s death, plaintiff asked him if Jack Hathorn’s note had 
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not been paid, and witness told him Jack’s wife said it had 
not. It was the $50 note aforesaid. Witness wrote the note; 
it was for borrowed money. 

Monroe HatTuHorn swore: that hearing of the difficulty 
between plaintiff and his father, he tried to convince plaintiff 
that he had mistaken Jack’s note for his father’s, but plaintiff 
said he had a note on father too. 

It was admitted that Maynard, the administrator of Jack 
Hathorn, never paid the $50 note. 

Defendant closed, and plaintiff in rebuttal examined BEN 
ZELLNER, who substantially states what plaintiff did as to 
his and Cheney’s visit to plaintiff in 1864, when plaintiff was 
sick. There were many valuable notes in the pocket-book, 
among them one on defendant; recollects it from the fact that 
the name signed to it was very hard to make out; could not 
tell whose it was for some time; had to examine it closely to 
make out the name; the note was for some amount under 
$100; can’t recollect whether it was on Thomas or Thomas 
J. Hathorn; kept the notes two or three months and returned 
them to plaintiff, who was quite sick then, and off and on 
feeble since. 

JAMES HARVELL testified that he was at Russelville in the 
summer of 1862, when the tax collector and receiver was 
there, and other persons also; it was on a public day; saw 
plaintiff and defendant there; went to the table where they 
were, and saw plaintiff hand defendant some bills; don’t know 
how much ; there were four or five of them ; they were new 
and attracted witness’ attention ; very soon after—perhaps a 
minute after—he walked away and left them ; don’t recollect 
seeing a note given ; recollects seeing Henry Gregory there. 

Henry GREGORY sworn, said: he was at Russelville in 
1862 on a public day; saw Blount, plaintiff and Harvell 
there ; does not recollect to have seen defendant there. 

Plaintiff proposed to prove by Gregory that on the day 
plaintiff loaned the money at Russelville as aforesaid, as he 
was starting home, he met the witness and said to him: “There 
goes Thomas Hathorn, to whom I have just loaned $60, and 
I am surprised that he should be borrowing money.” Defend- 
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ant objected, and the objection was sustained by the Court, 
In the agreed brief of evidence is the following: “The affida- 
vit of defendant to his plea was before the jury, and his sig- 
nature very badly written and hard to be made out. The 
plaintiff and defendant both are men of advanced age.” 

The evidence being closed, the Court charged the jury that 
when the testimony of witnesses is conflicting, they should 
reconcile it if possible, but if it cannot be done, then they 
should find according to the preponderance of evidence. 

By consent, it was agreed that the jury, after finding a 
verdict, might disperse, and render it in Court next morning, 
When the verdict was about to be delivered, plaintiff’s attor- 
ney requested leave to poll the jury, which was refused. The 
verdict was for defendant. A new trial was moved for: be- 
cause the verdict was contrary to the law and evidence, and 
the principles of justice and equity, etc., and against the charge 
of the Court: because the Court erred in rejecting the testi- 
mony of Henry Gregory as aforesaid : because the Court erred 
in not allowing the jury to be polled: because the verdict was 
not unanimous, and because it was error to try said case before 
a special jury. 

In support of this motion, plaintiff read the affidavit of 
Jesse Aycock to the effect, that he did not believe the verdict 
was right, that he and three others of the jury disagreed to it, 
but rather than make a mistrial, submitted to the majority, 
and further, that on account of his health and advanced age, 
he was unable to stay in the jury room and contest the ver- 
dict, and therefore consented, though then and yet he thought 
it wrong. 

The Court refused a new trial, and for that plaintiff in 
error seeks a reversal. 


CaBaniss & PEEPLES, A. D. Hamoonp, for plaintiff in 
error. : 


R. P. Trrpps, for defendant in error. 
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WALKER, J. 


This is an unfortunate controversy about a small matter 
between two old men, neighbors, of good character, and who 
have got into this trouble owing to the confusion incident to 
the war. Both are equally honest in this matter, doubtless, 
but owing to the excitement of the times, and the frailty of 
memory, a misunderstanding has arisen, which it is very diffi- 
cult, if not impossible to adjust satisfactorily. In this state 
of uncertainty, we are disposed to leave the case where the 
Court below left it. The jury having decided the question 
upon the evidence, which is admitted to be conflicting, and 
the Court having declined to grant a new trial, and there 
having been no error in law committed by the Judge, we 
think it best for both litigants that there should be an end to 
this lawsuit. 

1. The parties were entitled to have this case submitted 
first to a petit jury, from whose finding, either could have 
entered an appeal. ‘Taylor vs. Holland, 20 Ga. Rep., 11. 

2. This right may be waived, however, by consent, as’ is 
done almost daily, and the case transferred from the common- 
law to the appeal docket, without trial at common-law before 
a petit jury. 

3. In this case the issue was submitted to a special jury, 
not only without objection, but “both parties assenting 
thereto, as understood by the Court.” It may be possible 
that it did not occur to the learned counsel, at the moment, 
that the parties were entitled to a trial before a petit jury, 
though the familiarity with the decisions of this Court ever 
manifested where these counsel appear before us, would go far 
to rebut this idea ; or it may be that both parties being ready, 
wished, by a single trial, to end an unfortunate litigation 
between neighbors, and therefore intentionally went before a 
special, in preference to a petit jury ; which latter, from uur 
knowledge of the counsel and the facts of the case, we are dis- 
posed to adopt as the true hypothesis. Be this as it may, the 
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parties having, without objection, gone to trial before a special 
jury, in the first instance, they must be held to have waived 
their right to a trial before a petit jury, and as a consequence 
their right to appeal, and must be bound by a decision made 
by the tribunal of their own selection. 

4 and 5. It was agreed by the parties that the jury, after 
agreeing might disperse, and return their verdict next morn- 
ing. When the verdict was returned into Court next morn- 
ing, plaintiff’s counsel asked leave to poll the jury, which 
was refused by the Court, and this is alleged as error. In 
Smith et al. vs. Mitchell, 6 Ga. Rep., 465, this Court says: 
“Tt is our judgment, that in civil cases it is discretionary with 
the presiding Judge to poll the jury or not. It is proper, 
however, to say that the jury ought to be polled, whenever 
there is any good reason to believe, no matter how the fact is 
manifested, that any one of the jury has not agreed to the 
verdict.” “The motion to poll the jury was properly refused, 
because the jury had dispersed before it was made. We are 
clear that ue only safe general rule is to deny the application 
in all such cases ;” p. 466. This fully sustains the ruling of 
the Court below. 

6. A new trial was moved on the ground, also, that the 
verdict was not unanimous. In support of this ground, the 
only evidence was the affidavit of one of the jurymen. It 
would seem that some questions cannot be considered as set- 
tled by judicial decision. In Coleman vs. The State, 28 Ga. 
Rep., 84, this Court says: “the affidavit of a juror, made 
after the rendition of his verdict, is not admissable to impeach 
the verdict. This is well settled.” See also, Brown vs. The 
State, Ib. 217. McElvin vs. The State, 30 Ga. Rep. 869. 

- 7. Should the Court have admitted the testimony of Henry 
Gregory? It was argued that this testimony was admissable 
as part of the res geste. Our Code, Section 3696, says :— 
“ Declarations accompanging an act, or so nearly connected 
therewith in time, as to be free from all suspicions of device 
or after-thought, are admissable in evidence as part of res 
geste.” How nearly connected in time was the statement 
made by plaintiff to the principal fact, the alleged loaning of 
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the money? -It was on the same day it seems, at the same 
place, as plaintiff was starting home. But how long did it 
occur after the alleged loaning of the money? Gregory did 
not recollect seeing defendant there at all, though a portion 
of the proposed testimony was : “there goes Thomas Hathorn,” 
and would seem to imply that defendant was at the time within 
the sight of the witness. Mr. Greenleaf says the declarations 
“must be concomitant with the principal act, and so connected 
with it as to be regarded as the mere result and consequence 
of the coexisting motives, in order to form a proper criterion 
for directing the judgment which is to be formed upon the 
whole conduct.” 1 Greenleaf, Ev. Sec. 110. The evidence 
proposed was not shown to accompany the act, was not con- 
comitant with it, nor sufficiently near in time to be admissi- 
ble as part of the res geste. It may have occurred in a short 
time after the principal act, or it may have been one, two, five, 
or even ten hours afterwards. 

8. Should a new trial be granted because the verdict is against 
the evidence and the charge of the Court? In Boe ex. dem. 
Hanby et al., vs Roe cas. ej., and Tucker tenant, 28 Ga. Rep., 
485, this Court says: “We think the verdict contrary to the 
weight of evidence in this case; but not so strongly and deci- 
dedly so, as to authorize a new trial, especially when it has 
been ncn ed the Circuit Judge whe presided on the trial 
of the cause.” In Diomatari vs. Choate et al., Ib. 320, this 
Court holds that: “ Notwithstanding the Court may differ 
with the jury as to the preponderance of the proof, yet the 
verdict will not be disturbed upon a naked question of fact, 
provided there be sufficient evidence to support the finding ; 
especially where the Circuit Judge is satisfied, and refuses to 
grant a new trial.” See also, Smith vs. Smith, 29 Ga. Rep., 
365. These authorities are conclusive in this case. There 
is positive testimony here on both sides, and it is difficult 
to determine in favor of which side it preponderates. It 
seems to be pretty well balanced, and is just such a case 
as can be better decided by a Court and jury of the vici- 
nage, than by this Court, upon a mere written statement of 
what occurred on the trial. Upon the whole, we think the 
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law has been fairly administered in this case, and that it is 
better for the parties that this litigation be ended. 


Judgment affirmed. 








THE SraTE OF TENNESSEE, plaintiff in error, vs. J. S. Vir- 
GIN, administrator of T. CHERRY, deceased, defendant in 
error. 


Note.—Warnkr, C. J., did not preside in this case. 


1, At common-law, a judgment twenty years old is presumed to be paid. 

2. Plaintiff declared on a judgment rendered in favor of the State, in the 
State of Tennessee in 1838, to which the defendant pleaded the statute 
of limitations. The Court sustained the rlea, and decided that the 
plaintiff could not recover. Held that the Court decided right. 


Debt on Judgment. Statute of Limitations. . Motion for 
New Trial. Tried before Judge Cote. Bibb Superior 
Court. November Term, 1866. 


At the trial, plaintiff introduced in evidence a judgment 
in favor of the State of Tennessee, against one Thomas 
Cherry, who was admitted to be the defendant’s intestate, and 
it was agreed that the statutes of Tennessee should be consid- 
ered as in evidence. This judgment was dated December 
Term, 1838. 

Defendant introduced no testimony, and relied on the stat- 
ute of limitations. 

The Court charged the jury that the statute of limitations 
of Georgia, against foreign judgments, was the law of this 
case. Verdict was rendered for the defendant. 

A new trial was moved for because the verdict was con- 
trary to evidence, and because the Court erred in charging as 
aforesaid. 
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The Court refused a new trial, and for this, plaintiff in 
error asks a reversal. 


LocHRANE & Bacon, Copp & Jackson, for plaintiff in 
error. 


W. Por, for defendant in error. 
WALKER, J. 


In this case, we were entertained with learned and ingenious 
arguments on the “comity of nations,” the application of the 
doctrines to the relations existing between the several States 
of this Union, and the reasons why the Courts should enforce 
these doctrines in cases like the one at bar. It was insisted, 
too, that the State, unless expressly named, is not included in 
the provisions of a statute, and that Georgia has adopted the 
maxim of “ Nullum tempus occurrit regi,” and should apply 
the same rule in favor of a sister State when she becomes a 
suitor in our Courts. While it would be pleasant to enter 
into an extended discussion of the questions raised, yet as the 
decision of this ease renders such discussion unnecessary, I must. 
at present decline to do so. Respect for the able counsel may 
perhaps require a reference to a few general principles which 
we recognize. It is true that in Brinsfield vs, Carter, 2 Ga. R., 
143, this Court decided that, “The statute of limitations 
does not run against the State;” but it is also true that in 
March, 1856, pamp. p. 237, an act was passed which provides, 
“That when, by the provisions of this act, a private person 
would be barred of his rights, the State shall be barred 
of her rights under the same circumstances ;” and one of the 

,provisions of that act is that “ All suits upon judgments ob- 
tained out of this State, shall be brought within five years 
after such judgment shall have been obtained, and not after ;” 
ib. 234. So that in Georgia it would seem that the old com- 
mon-law maxim of “ Nullum tempus occurrit regi,” has been 
abrogated. 

We concede fully the rule that comity of nations “should 
always exist between all civilized, independent States, and 
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more especially between the confederate States of the Ameri- 
can Union ;” Johnston vs. Riley, 13 Ga. R., 185; Bank of 
Augusta vs. Earle, 13 Pet. R., 590. But this comity will be 
enforced only where it “is not contrary to the policy, or 
prejudicial to the interests of the State,” Code sec. 10. The 
third axiom of Huberus, (Lib. 1. tit. 3, de conjlictu legum, § 
2, p. 538,) is now generally received as properly describing 
what is meant by “the comity of nations.” The maxim is, 
“that the rulers of every empire from comity admit, that the 
laws of every people in force within its own limits, ought to 
have the same force everywhere, so far as they do not preju- 
dice the powers or rights of other governments or their 
citizens.” See Sto. Confl. L., sec. 29. But I forbear to pur- 
sue this investigation because, under the view which we take 
of this case, such discussion is unnecessary. 

1. This is an action brought to enforce a judgment more 
than twenty years old. At common-law, such a judgment is 
presumed to be paid. Burt vs. Casey, 10 Ga. R., 178. 

2. There is no evidence in the case to rebut this presump- 
tion; but the plaintiff seeks to avoid the effects of this 
presumption, as well as the plea of the statute of limitations 
of our own State, of five years, by invoking the aid of the 
old maxim, “ Nullum tempus oceurrit regi.” Our reply is, 
that this maxim is not of force in the State of Tennessee, and 
therefore no “comity ” requires the Courts of Georgia to en- 
force it in favor of Tennessee. By the Code of Tennessee, 
section 2806, (and the law was substantially the same before 
the adoption of the Code,) it is provided that “The State 
shall commence and prosecute suits according to the laws of 
the land, as in cases between individuals, except that no secu- 
rity (for costs) shall in such case be required.” Section 2807 
provides that “ Actions may be instituted against the State 
under the same rules and regulations that govern actions be- 
tween private persons.” These provisions place the State 
upon an equality with her citizens, before her courts, subject 
to the same rules, restrictions and limitations which apply in 
cases where citizens alone are parties; and if so, the State is 
barred by the statute of limitations within the same time and 
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under the same circumstances, which would bar the remedy 
of a citizen; and such we understand to be the ruling of ner 
own Supreme Court. The State of Tennessee vs. Crutcher’s 
administrator, 2 Swan’s Tenn. Rep., 504, was an action brought 
by the State against the administrator of one of her public offi- 
cers, and the claim disallowed on the plea of the statute of lim- 
itations. The head note to the case is in these words, “The 
statutes which limit the time within which suit may be brought 
against executors and administrators, operate as well against 
the State as against individual citizens.” The opinion was 
delivered by McKinney, J., and concurred in by Green, J., 
against Totten, J., dissenting; and among other things, the 
Court says, “It was argued that ‘nullum tempus occurrit reg? 
applies. It might be doubted whether this maxim of regal 
prerogative was not one of the very things which our ances- 
tors, instead of bringing with them, were most careful to leave 
behind, as not altogether consistent with the theory of gov- 
ernment and jurisprudence maintained and desired to be 
adopted by them,” p. 509. “The act of 1840 says ‘ That the 
State of Tennessee shall be and is hereby authorized to com- 
mence and prosecute suits for all causes of action accrued or 
accruing to the State, in all the Courts of the State, according 
to the laws of the land, as in other cases.’ That this statute 
intended to place the State upon the same footing with other 
suitors in the Courts, can admit of no doubt; it is so in effect 
declared in terms. If this be not so, then the words can 
have no meaning. The claim of right or cause of action 
sought to be enforced, must be of such a character as, accord- 
ing to the laws of the land, may be enforced in other cases. 
The remedy and the right of the State on the one hand, are 
to be regulated and determined according to the law of the 
land, as in other cases between individual suitors; and so on 
the other hand, precisely the same rule is to govern, as res- 
pects the matters of defence of which the defendant may avail 
himself. Whatever matter would be a valid defence accord- 
ing to the settled principles of law and modes of proceedure 
in like cases between individuals, wil] be equally so in suits 
instituted on behalf of the State, under the act of 1840. The 
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express declaration that the suits which the statute authorized 
to be brought by the State, shall be prosecuted according to 
- the laws of the land as in other cases, is comprehensive of 
everything respecting either the right or the remedy, and it 
clearly excludes the idea of an intention, that the State as a 
suitor in the Courts, should be permitted to elaim or assert 
anything in the nature of prerogative or exemption, out of 
the ordinary course of the law of the land, not admissable in 
similar controversies between private individual suitors. In 
this view of the act of 1840, it results that the present action 
is barred by the statutes of limitations,” p. 510-11. 

This long quotation is made because it establishes clearly, 
that according to “the comity of nations,” this action cannot’ be 
maintained. For if the laws of Tennessee should have the same 
force in Georgia as they do in that State, this action is barred 
by the statute of limitations. The “comity of nations” could 
ask no more than this. Under the laws of Georgia, the 
judgment is presumed to be paid; and applying the rule 
which Tennessee lays down for herself in her own Courts, 
and she is barred by our statute of limitations, which applies 
to “all suits upon judgments obtained out of this State,” and 
says such suits “shall be brought within five years after such 
judgment is obtained.” Under any view which we can take 
of this case, the plaintiff is not entitled to recover. 


Judgment affirmed. 
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Tuomas Mi.aM, plaintiff in error, vs. ReBEccA SPROULL, 
defendant in error. 


Note.—Warner, C. J., did not preside in this case. 


1. A substantial compliance with section 8967 of the Code, ‘requiring 
written notice of the sanction of a writ of certiorari and the time and 
place of hearing is sufficient. 

2. The object of giving the notice is to enable the party notified to take 
steps necessary for his defence. 


8. Ex parte affidavits, taken subsequent to the granting of a certiorart, 
are inadmissible upon the hearing of the ease before the Superior 
Court. 

4. There being no evidence that the road in controversy had existed for 
seven years, the Inferior Court had no authority to declare it a public 
road without providing compensation to the land owners for the dam- 
ages thereby sustained. 


Certiorari from Inferior Court of Bartow County. De- 
cided by Judge MILNER, Chambers. 


Certain citizens of Bartow County petitioned the Justices 
of its Inferior Court that they order “the road leading from 
near Dr. Thomas Milam’s so as to intersect the Cartersville 
road near Mrs. Burges’, (it being an old established road, and 
used by many citizens as a mill and church road, and recently 
closed up by Mrs. Rebecca Sproull,)” to be opened. 

Thereupon the Justices appointed three reviewers to ex- 
amine and report upon the same. They reported that the 
proposed road was practicable and ought to be established, 
&c. This report was not sworn to. 

Without more, on the 26th February, 1866, the Justices 
of said Court ordered said road opened, and to be kept open, 
and worked as a public road. 

On the 7th March, 1866, Mrs. Rebecca Sproull (and John 
A. Crawford, as administrator of George W. Underwood,) 
showed to the said Justices that said road ran througl their 
lands, and moved to set aside said order, because said report 
was not sworn to; because no notice was posted at the Court 
House door, nor published in a publie gazette, and no notice 
was given to said land owners, their agents, overseers, or any 


paphibrtee 
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one living on said lands, prior to giving said order ; and be- 
cause no provision was made to pay said parties for the dam- 
age done them by the opening of said road. 

On the same day last aforesaid, upon the petition of Mrs, 
Sproull and said Crawford, the Clerk of said Court was or- 
dered to summon a jury (for each of them) to assess the 
damages. Whether this was done before or after said motion 
was made does not appear. 

Said motion was overruled. 

Mrs. Sproull filed her petition for certiorari, upon the 
grounds stated in said motion. . By consent of counsel, made 
15th September, 1866, it was ordered that the certiorari be 
heard and determined on the 26th September, 1866. 

Defendant’s attorney moved to dismiss the certiorari, be- 
cause no written notice had been given of the time and place 
of hearing the same ten days before the sitting of the Court 
to which it was returnable. 

Plaintiff’s attorney relied upon the following facts as a 
compliance with the statute requiring such notice: While 
the Superior Court was in session in March, 1866, the Judge 
from the bench informed attorney for defendant in certiorari 
that a writ of certiorari had been applied for, and said attor- 
ney objected to having the same granted, because the excep- 
tions signed by the Inferior Court were not produced, saying 
he was entitled, as matter of right, to their production, and 
thereupon the Judge refused to sanction the writ till said ex- 
ceptions, so signed, were produced. They were produced, 
and the writ was granted during the term without further 
notice. Afterwards, at the instance of Mrs. Sproull, an in- 
junction was granted against defendant in certiorari, (et al.,) 
and served on him the 5th April, 1866. In the bill for in- 
junction was the following statement : “ Your oratrix, through 
her counsel, as she is advised and believes, applied to and 
obtained from your Honor a writ of certiorari, directed to 
the Inferior Court of said county, directing and requiring 
the Clerk of said Inferior Court to certify and send up all 
the proceedings in said Court relative to said road, and that 
in the meantime all other and further proceedings in said 
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case relative to said road be stayed. Copies of which writ 
of certiorari, as well as said orders of said Court appointing 
said reviewers, opening said road, the petition of said Milam, 
Tinsley, and others, asking to have said road laid out, the 
report of said reviewers, and the motion of your oratrix to 
revoke said order establishing said road, are to this bill at- 
tached as exhibits.” The bill prayed that said defendants be 
enjoined (from using said road, &ec.) until said certiorari was 
disposed of. None of the said exhibits were, in. fact, at- 
tached to said bill. 

And upon this, the Court refused to dismiss the certiorari. 

Defendant in certiorari then produced the separate affida- 
vits of ten persons, all dated in May and June, 1866, who 
swore that said road had been open and used as a publie 
road for many years, (most of them saying thirteen years, and 
one saying twenty-five years,) and offered to read them, in- 
sisting that the facts stated in them may have been made 
known to the Inferior Court before the passage of the order, 
as nothing appeared in the return to the certiorari but a copy 
of the record. 

The Court would not hear said affidavits read. 

After argument, the Court sustained the certiorari, and 
ordered that the order of the Inferior Court be set aside, be- 
cause the reviewers were not sworn, because no notice was 
posted or published, nor any written notice served on Mrs, 
Sproull or her overseer residing on the land through which 
the road ran, and because no provision was made for pay- 
ment of damages as the law directs, and further ordered that 
said case be remanded back to said Inferior Court. 

Error is assigned upon the refusal of the Court to dismiss 
the certiorari and to hear the affidavits, and because the Court 
sustained the certiorari and set aside the order of the Inferior 
Court opening said road. 


WARREN AKIN, for plaintiff in error. 


J. R, Parrort, for defendant in error. 
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WALKER, J. 


1. The application for a writ of certiorari: was made in 
open Court. The Judge from the bench notified the oppo- 
site counsel of the application, and that counsel objected to 
the granting of the writ until the exceptions signed by the 
Inferior Court should be produced, and the Judge refused his 
sanction until the cause of this objection was removed. If 
the counsel did not examine the petition for certiorari, how 
did he know that the bill of exceptions did not accompany 
it? The petitioned was backed, showing to what term of the 
Court it was made returnable. It was applied for and granted 
in open Court, during a regular term, and, of course, would 
be returnable to the next term. The calling of the attention 
of the counsel to the application, which application contained 
evidence that the case was returnable to the next term, and 
which, from the facts apparent, must have been examined by 
the counsel, certainly was notice in writing of the time and 
place where the certiorari would be heard. The bill served 
on the party was written notice that the writ had been 
granted. Together they are a substantial compliance with 
the statute. At the proper time and place of hearing, the 
counsel is present, a continuance for ten days is agreed on, 
and then a host of affidavits, taken months before, presented, 
for the purpose of showing the rights of the parties respect- 
ing the matters in controversy. And notwithstanding all 
this, the Court is gravely asked to dismiss the certiorari be- 
cause the party had no notice! There was a substantial com- 
pliance with the requirements of the statute, and the Court 
did right to overrule the motion to dismiss. 

2. The object of giving notice to a party of the sanction 
of a writ is to inform him of the fact, so that he may take 
such steps as he may deem proper for his protection in the 
premises. If the party be in fact notified in writing, though 
not formally, and appear at the time and place of hearing the 
certiorari, the writ should not be dismissed. Courts admin- 
ister to parties substantial justice according to law, and listen 
with little favor to mere technical objections not affecting the 
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merits of the controversy. The Acts of our Legislature, as 
well as the spirit of the age, are in favor of arriving at sub- 
stantial justice without much regard to mere forms. If a 
party be notified, however informally, and is present in Court 
at the proper time, the tendency of the Courts is to hold him 
bound. If in consequence of a want of time for preparation 
the party be unprepared to proceed then, the Courts by con- 
tinuance, or otherwise, are disposed so to direct the proceed- 
ings that a hearing may be had on the real merits rather than 
turn parties out of Court on mere technicalities. The Courts 
possess ample discretionary powers to protect the rights of all 
suitors, so that complete justice may be meted out to all. If 
a party be guilty of laches, the Court will impose such pen- 
alty as the justice of the case may require. 

3. Upon the hearing, the defendant in certiorari proposed to 
read sundry affidavits taken after the trial in the Inferior 
Court, for the purpose of showing that though upon the case 
as then made the plaintiff might have a good cause for certi- 
orari, yet that upon a new trial it could do the party no 
good ; and the Superior Court should pass upon the merits 
of the controversy, viewed in the light of these ex parte affi- 
davits. Or to express it differently, if the Inferior Court, upon 
the case as made before it, committed an error, the Superior 
Court should not correct that error for the reason that on 
another trial the defendant can get up evidence sufficient to 
show that justice was done after all. The object of a certio- 
rari is “to correct errors in inferior judicatories,” and to 
enable the Superior Court to correct these errors, the case, as 
made in the Court below, should be presented to the Superior 
Court, and it has no authority to hear the case de novo. Cer- 
tainly the Inferior Court committed no error in not hearing 
and acting on these affidavits, because they were not tendered. 
When the case is remanded, the party can offer such legal 


' testimony as he may see proper, and the action of the Court 


upon it will be subject to review. The course proposed by 
plaintiff in error would confer upon the Superior Court orig- 
inal jurisdiction in cases which are properly cognizable else- 
where. No authority was read in favor of the power thus 
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claimed for the Superior Court, and we have no knowledge 
that any such exists. The Superior Court did right to repel 
the proposed affidavits. 

4, There being no evidence that the road in controversy 
had existed for seven years, the Inferior Court had no au- 
thority to declare it a public road without compensating the 
owners of the soil for the damages thereby sustained. Whether 
a road made by use, such as is usually called a “ neighbor- 
hood road,” is technically a “ private way,” may admit of 
doubt. The Code, section 692, authorizes the Inferior Courts 
“to grant private ways to individuals,” &c. Does not sec- 
tion 709 refer to private ways thus granted? Of course, the 
rights of the public by presciption or dedication may exist 
aside from this provision of the Code. The Court did right 
to sustain the certiorari. 


Judgment affirmed. 





JUSTICES OF THE INFERIOR CourT oF Twiccas County, 
plaintiffs in error, vs. E. S. Grirrin e¢ al., defendants in 
error. 

Note.—WarRne_er, C. J., did not preside in this case. 


Under the Act of December 10, 1866, ‘‘to provide for the citizens of 
Twiggs County, to settle the question of the removal of the county- 
site,’’ (pamph. Acts, p. 44,) the Superior Court, by mandamus, re- 
quired the Inferior Court of that county to turn over to the building 
committee appointed by the citizens of Jeffersonville and vicinity the 
Court-house and Jail, upon said committee giving security for their 
complying faithfully with the terms of said Act. Held that the Supe- 
rior Court did right. 


_ Mandamus. Decided by Judge Coir, Twiggs Superior 
Court, March Term, 1867. 


The General Assembly, in December, 1866, enacted that 
the question of removing the Court House and jail of said 
county should be submitted to the voters of the county. It 
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was enacted that if a majority favored removal to Jefferson- 
ville, the county-site should be Jeffersonville: Provided, the 
citizens of Jeffersonville and those adjacent thereto shall 
build a Court-house and Jail without taxing the citizens of 
said county therefor, and that the Justices of the Inferior 
Court are (in that event) authorized to turn over to the com- 
mittee which may be appointed to build the Court-House 
and Jail, the old Court-house in the town of Marion, and 
“said buildings are to be under. the supervision of said 
Justices.” 

The election was held and a majority vote had for removal. 
The citizens of Jeffersonville met, took up subscription for 
building said houses, and appointed defendants in error a 
building committee. 

The building committee called on the said Justices, ten- 
dered a bond in the penal sum of $100,000.00 for indemnity 
to the citizens of said county if they failed to remove and 
rebuild the Court-house and Jail without taxing the citizens 
therefor, and asked that the old buildings be turned over to 
them. Two of the Justices were willing to comply with 
this request, but a majority of them refused, and passed the 
following order: “ It is ordered by a majority of the Court 
that the bnilding committee let out to the lowest bidder the 
removal and rebuilding of the Court-house and Jail from 
Marion, its present locality, to Jeffersonville, and when the 
lowest amount for said removal and rebuilding is ascertained, 
then that amount to be deposited with the County Treasurer 
of said county, and he give his receipt therefor: After which, 
said Court-house and Jail will be turned over to the building 
committee upon their giving bond for the faithful perform- 
ance in rebuilding said Court-house and Jail upon the present 
plan and dimensions, furnishing and replacing all timbers 
that may be decayed, or destroyed by said removal, also to 
replace in good order all the furniture of said Court-house 
and Jail, the buildings to have two coats of paint inside and 
out of said buildings, the chimneys and underpinning to be 
plastered, painted, and penciled in workmanlike manner.” 

The petition for mandamus set forth said facts, averred 
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that the action of said Justices was unlawful and an abuse of 
their authority, and injurious to the building committee and 
other citizens, who in good faith were trying to comply with 
said Act of the Legislature. 

Rule nisi was issued, calling on said three Justices to show 
cause why they should not turn over said buildings. For 
cause they averred that the building committee was self-con- 
stituted, and was not legally authorized to make said demand, 
that the Act did not require them to turn over the buildings 
to a committee, but left the matter of removal to the super- 
vision of said respondents, that petitioners did not tender any 
bond, but only offered to make one, not naming their secu- 
rity, that they are acting in good faith as officers under the 
Act, and are not injuring the citizens of said county, but 
protecting them in this regard. 

At the trial, a subscription list amounting to $2,540.00, 
an obligation signed by eighteen citizens acting as a building 
committee, binding themselves to give the bond aforesaid, 
and to build the Court-house and Jail at Jeffersonville, and 
the proceedings of the meeting appointing said committee 
and allowing them so to act, were read. — 

The Court ordered that said order of the three Justices of 
the Inferior Court be set aside and annulled, that the Inferior 
Court of said county turn over to the building committee 
said buildings upon said committee executing and delivering 
to said Court a bond, with sufficient security, in the sum of 
ten thousand dollars, conditioned for the rebuilding of said 
Court-house and Jail at Jeffersonville in a good and substan 
tial manner, and upon the present plan, and to be as well 
put up and finished as the present buildings, and upon the 
further condition that the buildings are to be removed and 
put up without expense to the county, and that the removal 
and rebuilding be under the supervision of said Inferior 
Court, to aid and assist the building committee in building 
the Court-house and Jail at Jeffersonville, and to see that 
they are faithfully and in good and substantial manner put 
up on a lot to be supplied by the citizens of Jeffersonville, 
that the Justices may do this in person or by a committee 
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appointed by them for that purpose, but in either event their 
object should be to facilitate, and not to retard or defeat the 
removal. 

To this order of the Court plaintiffs in error excepted, and 
assign the same as error. 


Lyon, DEGRAFFENREID, and SHorTER, for plaintiffs in 
error. 


CrockER and Son, represented by CHARLES HARRIS, for 
defendants in error. 


WALKER, J. 


We see no error in this record. The Act contemplates a 
“ eommittee” “ appointed to build the Court-house and 
Jail,” but does not provide for the appointment of that com- 
mittee. It requires the citizens of Jeffersonville and those 
adjacent thereto to put up the public buildings. It would 
seem to be proper that those who are bound to erect the 
buildings at the new county-site should appoint the building 
committee from among themselves, as such persons would be 
the more likely to carry out the objects of the Act. 

It was the duty of the Inferior Court to co-operate with 
the citizens of Jeffersonville and vicinity in carrying out this 
public law of the State. They should not have thrown ob- 
staclés in the way of its execution. It was their duty to see 
that the interests of the county were protected by ample se- 
curity ; and this was proposed to be given by the building 
committee as a condition precedent to the turning over of the 
possession of the Court-house and Jail. The passage of the 
order by the Inferior Court requiring a deposit of money, 
&ec., was an effort, we think, to defeat the object of the Act ; 
and the Superior Court did right to vacate that order, and 
require a compliance with the statute. The Judge was care- 
ful to provide for the giving of good and ample security by 
the building committee to carry out in good faith the pro- 
visions of the statute; and that the removal and rebuilding 
be and remain under the supervision of said Inferior Court. 
26 














402 SUPREME COURT OF GEORGIA. 





Skrine vs. Simmons. 





The Judge seems to have been very careful to guard the in- 
terests of the tax payers in every respect, and to continue the 
buildings subject to the control of the Inferior Court, as by 
law contemplated, most clearly. We suspect the real cause 
of complaint is against the Act itself, rather than against the 
decision of the Court in executing the Act. 


Judgment affirmed. 





WiuuiAM A. SKRINE, JR., plaintiff in error, vs. JoserH T, 
Sraumons, defendant in error. 


Nore.—Waryer, C. J., did not preside in this case. 


1. A judgment, rendered by a Court of competent jurisdiction cannot be 
collaterally attacked ; it is valid until set aside according to the rules 


of law. 
2. One judgment may, upon motion, be set off against another when 


such set off is equitable. 


Motion to set-off Judgment. Decided by Judge Ho1z, in 
Burke Superior Court, November Term, 1861. 


Joseph T. Simmons and his wife (formerly Mary R. 
Skrine), with John J., Charles C., and Eugenius A. Skrine, 
filed against Quintillian Skrine, as administrator of William 
A. Skrine, deceased, a bill for discovery, account, and dis- 
tribution. 

The cause was submitted to arbitration, and under the 
award and decree thereon, was fully settled as between com- 
plainants and said administrator. 

. In order to do full equity, said complainants also sulmit- 
ted certain accounts between themselves, growing out of said 
estate, to arbitration. By this award and decree, it was fixed 
that said Simmons owed certain sums to said other complain- 
ants, and to William A. Skrine, Jr., another heir. 

Now, William A. Skrine was not a party to said bill, or 
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either of said submissions; but the order for submission 
directed the arbitrators to award to said William A. 
Skrine, Jr., one-fifth of the estate, and that complainants 
should have the further aid of the Court for settlement of 
said estate among themselves and said William A., Jr., 
should he come in and be made a party. 

Said decree was had in May, 1855. At May term, 1859, 
said William A., Jr., petitioned the Court to be made a party 
complainant to said bill, and that he be allowed to enter 
judgment against said Simmons for said one-fifth, which had 
been by said decree ascertained to be $1,808.65. The order 
was passed, and judgment entered accordingly. 

At May term, 1860, Simmons obtained a judgment at 
common law against William A. Skrine, Jr., and William 
Bynn, security, on appeal for $1,212.05, with interest. 


At said last term, William A. Skrine, Jr., alleged that, 


said Simmons was insolvent, and prayed that his judgment 
against said Simmons might be credited by the said judgment 
of Simmons against him, and that this last mentioned judg- 
ment be entered satisfied. The insolvency of Simmons was 
not denied. . " 

The Court refused to allow the judgments thus set-off, on 
the ground that, in his opinion, William A. Skrine, Jr’s, 
said judgment was invalid under the facts aforesaid. To 


this ruling, William A. Skrine excepted. 
JoNES and Sturais, A. M. RocErs, for plaintiff in error. 


MILLER and Jackson, for defendant in error. 


WALKER, J. 


1. The Court below refused to set-off one judgment against 
the other on the ground that Skrine’s was invalid. Why 
invalid, we are unable to understand. It was rendered by a 
Court of competent jurisdiction, and was therefore valid 
until set aside by a proceeding instituted directly for that 
purpose. It could not be collaterally attacked on account of 
any irregularity in its procurement. Walker vs. Morris, 14 
Ga. R., 323; Cochran vs. Davis, 20 Ga. R., 581. 
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2. The judgments being valid, why should not the larger 
be extinguished pro tanto by the smaller? Our Court, in 
Meriwether vs. Bird, 9 Ga. R., 597, quotes, with apparent 
approbation, the case of Commonwealth vs. Clarkson, 1 
Rawles’ Rep., 291, which decides that mutual demands ex- 
tinguish each other by operation of law, without waiting for 
any act of the parties.” In Colquit vs. Bonner, 2 Kelly’s 
Rep., 155, this Court holds that “one judgment may be set- 
off against another, although all the parties to the different 
records are not the same.” See, also, Meriwether vs. Bird, 
supra. Code, sections 2843, 3396, 3014, and 3015. No 
good reason has been suggested why the one judgment 
should not be set-off against the other, and none such occurs 
tous. The Court erred in refusing the motion, and we there- 
fore reverse the judgment. 


Judgment reversed. 





WILLIAM SANDERS et al., plaintiffs in error, vs. JouN Ercu- 
ERSON, defendant in error. 


Note.—WaARNER, C. J. did not preside in this case. 


1. Where several joint defendants are declared against as ‘‘of said 
county,’’ some being served, and non est inventus returned as to the 
others, and a plea in abatement is filed, alleging that some of those not 
served reside in other counties in this State; the plea will be overruled, 
and the case will proceed against those served; the Court in its discre- 
tion, may delay the trial and have the other parties served. 

. If suit be pending against two or more, and some of the defendants 
die, the action may proceed against the survivors. 

8. If a general verdict be rendered in a case where some of those named 
in the writ as defendants, are not served, and others are dead and their 
representatives not parties defendants, the intendment of law is, that 
the finding is against those only who are parties to the issues tried by 


bo 


the jury. 
& 


4. Where a judgment has been rendered and execution issued therefrom} 
the mere absence of the execution unaccounted for, is no evidence that 
the judgment has been satisfied. If a party alleges the payment, he 
should establish the fact of such payment by proof. 
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5. Certain stockholders of a Company, under their hands ard seals, 
guaranteed the payment of all the debts of said Company then out- 
standing, and bound themselves to pay all of said debts to the creditors, 
who would indulge the Company upon their claims, for ten months 
from that date. Held that a creditor of the Company at the time, 
who indulged the Company ten months, was entitled to recover the 
amount of his debt against the Company, from said stockholders, with- 
out having notified them that he would so indulge the Company. By 
complying with the terms prescribed, the creditor entitled himself to 
the benefit of the provisions of the guaranty or obligation. 


Guaranty. Tried before Judge Hutcuins. Gwinnett 
Superior Court. November Term, 1866. 


The Lawrenceville Manufacturing Company, on the Ist 
August, 1854, made and delivered to John Etchison their 
note for $380.88, due one hundred and sixty days after its 
date. 

Subsequently, to-wit: on the 7th day of February, 1855, 
twenty-seven stockholders of said Company executed a guar- 
anty in these words: “GEORGIA, Gwinnett County—We the 
the undersigned, stockholders of the Lawrenceville Manufac- 
turing Company, hereby guarantee the payment of all the 
debts heretofore made and now outstanding against said 
Company, and bind ourselves personally for the payment of 
the same, to all the creditors of the Company who will not 
sue, but indulge the Company upon their claims for ten 
months from this time, we to be liable to the creditors for the 
whole amount; but as between each other in proportion to 
the stock owned by each.” On the 16th August, 1856, Etch- 
ison sued the Company on said note, and obtained final 
judgment 17th March, 1857. 

Afterwards he brought suit upon said guaranty against 
all of the guarantors, alleging that they all resided in said 
county. Fourteen of the defendants were served. As to the 
others, the sheriff made this return: “ William Sanders not 
found in this county—Richard Whitworth, Ancelly Anthony, 


,James Garmany, Wilson Kemp, Joshua K. Sparks, John S. 


Porter, Amaziah Orr, Wilson R. Alexander, Asa Wade, 
James R. Jackson, David H. Fraser, James C. Patterson, 
this August 26th, 1859. Watton Camp, Sheriff.” 
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At the appearance term, September, 1859, the defendants 
who had been served plead, that they signed said guaranty 
jointly with those not served, and set forth the residences of 
those not served, who were in life, and the residences of the 
legal representatives of those not served, who were dead, 
sume in Gwinnett County and others elsewhere. 

Time was given for s2rvice, and those others were served. 
During the progress of the case, the death of eight of these 
guarantors, including three of those who had not been served, 
was suggested of record. 

There was no other plea filed, except non est factum by 
Joshua S. Wilson alone. 

The case stood for trial on the appeal, November Term, 
1866. The parties having announced ready and a jury being 
empanelled, defendants objected to the trial proceeding be- 
cause the other parties had not been served, and no sufficient 
return of non est inventus as to them had been made. The 
objection was overruled. 

Plaintiff read in evidence said guaranty, said note and the 
said declaration and judgment thereon. 

Plaintiff introduced Ropert M. Gower, who testified, that 
he held a claim against said Company about the time the 
guaranty was offered, and that he sued said Company and 
collected the money thereon. 

Plaintiff closed. Defendant introduced no evidence. 

After argument and the charge of the Court had been 
heard, the jury rendered a verdict for $380.88, with interest 
and costs of suit. 

Defendants moved for a new trial on the following grounds: 

Ist. Because the Court erred in overruling the plea in 
abatement, and forcing defendants to trial without service 
being perfected upon the other guarantors. 

2d. Because the verdict was contrary to law, contrary to 
the evidence, and without,evidence. 

The Court refused the new trial, and that refusal is assigned 
as error. ? 
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Simmons & WINN for plaintiff in error, cited as to the ser- 
vice and plea in abatement, Raney vs. McRea, 14th Ga. R., 
589; and contending that this was not a guaranty but only a 
proposal (under the evidence) cited Comyn on C. 1, 2d Bouv. 
Ins. 56; 2d Stark. Ev. 371; Stafford vs. Lowe, 16th John. 
R. 67; Beekman vs. Hale, ib. 134; Soller & Warley vs. 
Menzy, 1 Bailey S. C. R. 623; 6 Hill N. Y. R. 540, ete. 


N. L. Hurcuins Jr., T. M. Peeptes, W. Hope Hut, 
for defendants in error, cited 2d Am. Lead, Cas., pg. 1 to 99. 


WALKeER, J. 


1. The return of the sheriff in this case is not very formal, 
but the legal effect of it is a return of non est inventus as to the 
parties not served. The petition alleges all the parties named 
as defendants, to be “of said county.” Under this state of 
facts, had the plaintiff a right to proceed against those defen- 
dants who had been served? Our understanding of the 
practice, under the act of 1820, Cobb’s N. D. 484-5, Code 
3263, is, that upon a return of non est as to any. defendant 
against whom suit has been brought, as of the county where 
the suit is located, the Court will permit the plaintiff to pro- 
ceed against those served. We are not disposed to disturb this 
practice. A plea in abatement should not be sustained by show- 
ing that the defendants not served reside in some other county 
in the State. The course adopted by the Court in this case 
seems to be a very good one, i. e. to delay the trial and give time 
to bring in the other defendants who may, by the sworn plea 
of the defendants served, be shown to be within the jurisdic- 
tion of the Court. We incline to think it will be better to 
leave the direction of such cases to the discretion of the 
Courts below; and their action should not be controlled ex- 
cept when an abuse of that discretion is shown. 

2. That the plaintiff had a right to proceed against the 
surviving defendants after the death of some of those served, 
without making the representatives of the deceased parties, 
can admit of no doubt. Code 3377. | 

3. It is insisted that this verdict is contrary to law because 
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it is general against all the defendants, as well those not 
served and those dead, as those who are parties to the issue, 
If this be an error, it is a mere irregularity which, on motion, 
the Court could correct. Certain parties were at issue; they 
were the plaintiff on the one side, and the defendants who 
had been served and were in life, on the other. The jury 
passed upon the issues between the parties thereto. The in- 
tendment of law is, that the finding is against those only 
who were parties to the issue; no others were heard in the 
assertion of their rights. The verdict is certainly valid 
against these parties who are here complaining; they had 
their day in Court. If an effort should be made to enforce 
the judgment against any of those who were not parties to 
the issue, it will be for them to take such steps as may be 
necessary to protect their rights. 

4, It was insisted, that as a judgment was shown in favor 
of the plaintiff, against the Lawrenceville Manufacturing 
Company, and as the execution issued therefrom was absent 
and unaccounted for, the law presumes that the debt has been 
paid. Plaintiff showed a debt of record due to him, and if 
it had been paid, it certainly was for the defendants to prove 
it. The mere absence of the fi. fa. was no evidence of pay- 
ment; nor did the fact that the Company paid Gower his 
debt, raise a presumption of payment to the plaintiff. In 
Reynolds vs. Lyon, 20 Ga. R., 225, this Court decided that 
it is not necessary, in a suit to revive a dormant judgment, for 
the plaintiff to prove that an execution issued thereon is not 
vital and effective. If such be the fact, it is matter of de- 
fence. And so say we in this case. If the judgment be paid, 
it is matter of defence. 

5. The great question in this case arises ont of the construc- 
tion of the instrument sued on. Much has been written on 
the subject of guaranty, and many cases decided involving 
questions connected with it. It is difficult, perhaps impossi- 
ble, to reconcile all the decisions. In 2 Am, L. C., from p. 
33 to 101, this whole subject is elaborately examined, and all 
the cases collated. From an examination of the decisions for 
the purpose of determining in what classes of cases notice of 
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an intention to act under a guaranty must be given to a 
guarantor, in order to bind him ; and in what classes of cases 
a guaranty will take efftct on the doing, or forbearing, some 
definite thing as its consideration, perhaps the following gen- 
eral rule may fairly be deduced: whenever this guaranty is 
not positive, but amounts toa mere offer to guaranty, if the 
other party will agree to accept it ; or where the credit to be 
given, or other action, which is to be the consideration of the 
guaranty, is executory and uncertain as to the amount for 
which, or the time at which, the guarantor is to become 
liable—as for instance, an offer to guarantee payment for 
goods of uncertain kind, value or amount, to be sold at a fu- 
ture time—then notice of acceptance must be given to the 
guarantor in order to bind him. But where the undertaking 
of the guarantor is positive, and the amount he agrees to guar- 
anty is fixed, and the guaranty is to take effect on the doing 
or forbearing some definite thing as its consideration, then no 
notice of acceptance is necessary; but the. liability of the 
guarantor is fixed as soon as the consideration is completed. 
This is substantially the rule deduced by our brother Hull 
from the authorities, and we are disposed to adopt it as a cor- 
rect deduction from the numerous decisions made on the sub- 
ject of guaranty. In 2 Bouv. Ins., 56, the rule is laid down 
thus: “If the instrument does not express an absolute 
engagement, but a proposal or offer to guaranty, the contract 
is not complete until the party to whom the proposal has been 
made, has signified his acceptance of it. A distinction must 
be made between an offer to guaranty at a future time, and an 
absolute present guaranty. The former is not binding till ac- 
cepted ; the latter takes effect as soon as made. An example 
or two will explain this difference: ‘I guaranty the payment 
of any goods which A. B. delivers to C. D.’ is a present 
guaranty, and the party to whom it is given may act upon it 
without further communication. On the other hand, ‘I have 
no objection to guaranty you against any loss for giving them 
this credit 7 ‘I have no objection to be answerable as far as 
£50. For any reference, apply to Messrs. B. & Co., of this 
place,’ have been held as mere proposals to guaranty, and 
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that the party to whom they were severally made, ought to 
have given notice to the makee of his acceptance.” Apply 
these tests to this contract, and we are very clear that it is a 
present absolute guaranty, and the defendants are liable. Its 
language is, “ We hereby guaranty the payment of all the 
debts heretofore made and now outstanding against said Com- 
pany, and bind ourselves personally for the payment of the 
same, to all the creditors of the Company, who will not sue, 
but indulge the Company upon these claims for ten months 
from this time.” Theconsideration for the guaranty was in- 
dulgence of the Company for ten months from that date 
without suit—this indulgence was given. This plaintiff was 
one of the class to be guaranteed,—his debt was theretofore 
made and then outstanding against the Company ; the amount 
was fixed, and the guaranty was to take effect on the forbear- 
ance to sue, as the consideration ; and therefore no notice of 
the acceptance of the guaranty was necessary. Such being 
the case, the Court did right to hold defendants liable. 


Judgment affirmed. 





CaLtHoun & BEDDINGFIELD, plaintiffs in error, vs. THE 
MANUFACTURERS’ BANK OF MACON, defendant in error. 


Note.—Wakver, C. J. did not preside in this ease. 


C. & B. drew a special draft in favor of M. B., on C.& G ‘against 172 
bales of cotton, the title of which is conveyed to M. B., and is consigned 
to you, (C. & G.) subject to the payment of this draft.’’ C. & G. ac- 
cepted the draft. Upon a suit by the payee, vs. the drawers, the Court 
charged the jury, that ‘‘ under this contract, the plaintiff had the right 
to take control of the cotton consigned to C. & G., and take it out of 
their possession.’’ Held that this charge was wrong. 


Assumpsit, &e. Tried before Judge CoLE. Bibb Supe- 
rior Court. November Term, 1867. 
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Calhoun & Beddingfield drew their bill of exchange or 
special draft as follows : 
“Macon, Ga., November 3d, 1860. 
Marks: ) _ Fifteen days after date, pay to the order of 
8. J. R.—28 | the Manufacturers’ Bank of Macon, eight 
CC. 63 | thousand five hundred and thirty-three dol- 
W. O. L. 25 | lars and forty cents, for value received. This 
J. F. 56 | draft is drawn against 172 bales of ‘cotton, 
—— | marked as per margin, the title to which is 
172 } hereby conveyed to said Bank, and which I 
consign to you, subject to the payment of this draft to said 
payee or his order. 
Yours, &e., 
CALHOUN & BEDDINGFIELD.” 
To Crane & GRAYBILL, Savannah. 
Crane & Graybill accepted it, and it was endorsed : 


“Pay A. Bruce, Cash., Esq., or order. 
G. W. Harpy, Cashier.” 


It was also endorsed with a credit of $7178 54, dated May 
Ist, 1861. The money was advanced by the Bank, the cot- 
ton sent to Savannah, the draft went to protest and formed 
the basis of this suit. 

The defence will be seen from the facts : 

The plaintiff read in evidence the notarial certificate of pro- 
test of said draft. It was in the usual form, dated November 
24th, 1860, and stated the presentment and demand, and refu- 
sal of payment on the 21st November, 1860, and that on this 
last day, notices of such demand, ete., for Calhoun & Bedding- 
field and G. W. Hardy, Cashier, were mailed by the Notary 
Public, under cover, addressed to the latter at Macon, Georgia. 

Plaintiff then offered G. W. Harpy as a witness: On his 
voir dire, it appeared that though not when the draft was made, 
nor then, a stockholder in the Bank, yet in the meanwhile, 
while the Bank was in suspension, he had been, and thereupon 
defendants’ attorney objected to him as incompetent. This 
objection was overruled by the Court. 

Harpy then testified : that he was the Cashier of the Bank 
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at the date of the draft and when it fell due, and Mr. Arm- 
strong was the book-keeper. Hardy received the protest and 
notices by mail, from Savannah, and although he did not recol- 
lect what was done in this case, his uniform custom was when 
such notices had to be re-mailed, to do so, and when they had to 
be served personally in the city, to hand them over to Mr. Arm- 
strong for service, and he believed he observed this custom in 
this case. He did not know what Armstrong did with the 
notices. 

The defendants were in the Bank some four or five days 
afterwards, and from their conversation in relation to the trans- 
action in Savannah, they knew of the dishonor of the draft. 
The understanding at the time the money was advanced, was, 
that if the cotton fell short, the drawers were to make up the 
deficiency and the difference between the face of the draft, and 
the credit thereon is the deficiency. Here, by permission of 
the Court, the draft was read in evidence, defendant objecting 
thereto. 

Plaintiff having closed, defendant read the interrogatories 
of CRANE & GRAyBILL. They testified that they knew of 
the shipment of 172 bales of cotton by Calhoun & Bedding- 
field, marked (as in the margin in said draft) consigned to 
Crane & Graybill, and of the draft already described. The 
cotton was received by Crane & Graybill (after they had accept- 
ed the draft) and placed in store. 

After offering the cotton, and finding the market depressed, 
owing to the difficulty in negotiating, they wrote to Cal- 
houn and Beddingfield, and the President of the Manufac- 
turers’ Bank, who owned the draft, to have it removed, or 
to allow them to ship the cotton to Boston. Calhoun & Bed- 
dingfield replied that Mr. Bond, President of the Manu- 
facturers’ Bank, would instruct them about the cotton and 
draft, and Mr. Bond wrote them that he had instructed Mr. 
Hiram Roberts, President of the Merchants’ and Planters’ 
Bank, Savannah, who held the draft, to let it lay over and 
allow then time to sell or ship the cottom 

The day before the draft fell due, Graybill saw Mr. Rob- 
erts, who confirmed what Mr. Bond had written, and agreed 
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to allow them to ship the cotton to Boston by steamer, then 
on the way from Boston to Savannah, and give him a draft at 
thirty days, to take up their acceptance. The day the draft 
was due, Mr. Graybill saw Mr. Roberts again, who fully con- 
firmed the arrangement made with Graybill, and to make 
Roberts safe in the meantime, Graybill gave him the ware- 
house receipt to hold. On Sunday morning, four days there- 
after, they got a note from Mr. Roberts through the Post- 
office, saying he had concluded to ship the eotton and they 
could still have the control of it if they wished. On Monday 
morning, 26th November, 1860, Graybill called on Roberts 
for an explanation; he admitted his engagement to allow 
them to ship the cotton to Boston, but said he had changed 
his mind. They declined to have anything to do with the 
shipment to Liverpool, and demanded the acceptance and bill 
of expenses on the cotton, which was refused. Graybill then 
went to Macon and saw Bond, President of the Manufacturers’ 
Bank, who said Mr. Roberts had written him that he had 
agreed to allow them to ship the cotton to Boston, which was 
perfectly satisfactory to him, expressed surprise at the course 
of Mr. Roberts, said they had acted perfectly right, and that 
their acceptance should be given up, and their expenses.on 
the cotton paid, that he would write Mr. Roberts the next day 
about it. This conversation was in the parlor of the Manu- 
facturers’ Bank, on Wednesday, the 28th November, 1860, 
first between Mr. Bond and Mr. Graybill, and was then re- 
peated in presence of Mr. Calhoun. 

If they had been allowed to carry out the arrangement en- 
tered into with Mr. Roberts, to ship the cotton to Boston, it 
would have paid out in full, and the reason why they confi- 
dently assert this, is, that one lot of 180 bales of cotton con- 
signed to them by another party which they did ship by the 
same vessel on which they had arranged to ship this cotton, 
and costing as high or higher than this, did pay out in full. 
If they had been permitted to hold the cotton in Savannah 
twenty or thirty days, it would have paid out in full. If the 
cotton had been sold in Savannah, it would have paid the 
draft, but not the expenses, The cotton was shipped to Liv- 
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erpool by direction of Mr. Hiram Roberts, President of the 
Merchants’ and Planters’ Bank, without their knowledge or 
consent, it having been put on board the vessel before they 
were apprised of it. If they had not made the arrangement 
with Mr. Roberts, by consent of Mr. Bond, to ship the cotton 
to Bosten, they would have made other arrangements and 
taken up the draft. 

Graybill says Bond, President of the Manufacturers’ Bank, 
stated to him, and he is confident repeated in presence of Cal- 
houn, that Roberts had shipped the cotton on his own respon- 
sibility, and that he should look to him for any loss on it. 

In answer to the cross-interrogatories they testified : They 
saw the samples of the cotton and offered it for sale, and could 
have sold it the day it arrived for sufficient to pay the draft the 
day it was due, but the class of buyers then in the market had 
some difficulty in negotiating to pay their purchases, but for 
the interest of all concerned, they feared to risk it. 

The cotton was in their possession as per consignment, and 
they made a positive agreement to ship it to Boston, but did 
not turn it over to any one; but on the day the draft was due, 
they left the ware-house receipt for the cotton, under a positive 
engagement with him to ship the cotton themselves to Boston 
by steamer, Joseph Whiting, expected in a few days. The 
cotton was shipped to Liverpool within three or four days 
after maturity of draft, without their knowledge or consent, 
and in violation of the agreement. Cannot state positively 
that the cotton would have sold for amount of draft the day 
it was due, nor what would have been the deficiency. 

They proposed to ship this cotton to Boston as before sta- 
ted, and made arrangements so to do, and only under that 
positive arrangement lodged the ware-house receipt with Mr. 
Roberts. Calhoun & Beddingfield did consent to their ship- 
ping it to Boston, but they have no knowledge of their con- 
senting to its shipment to any other place. 

Defendant also read in evidence Mr. Bond’s letter, as fol- 
lows : 
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“Macon, November 19th, 1860. 
Messrs. CRANE & GRAYBILL : 


Gentlemen—We have written to Mr. Roberts to note the 
bill.drawn by Calhoun & Beddingfield, and hold on a few 
days and give you a chance to sell or ship to raise the money. 

Yours, truly, E. BOND.” 


Defendant closed, and plaintiff in rebuttal, examined E. 
Bonp, President of the Manufacturers’ Bank. He testified 
that he wrote the said letter just before the draft was due, and 
also instructed Mr. Hiram Roberts, the agent of the Bank in 
Savannah, to have the draft duly noted, but to give Messrs. 
Crane & Graybill, acceptors, a few days indulgence in which 
to sell or ship the cotton, that soon after he received notice 
from Mr. Roberts of the shipment of the cotton to Liverpool, 
he saw Mr. Beddingfield and informed him of the fact, and 
asked him if the shipment of the cotton should be on aecount 
of the Bank or on account of Calhoun & Beddingfield, who 
replied that he thought the shipment to Liverpool was about 
as good a disposition of the cotton as could be made, and that 
the shipment should be on account of Calhoun & Beddingfield. 

On cross-examination he said he did not inform Mr. Bed- 
dingfield at the time that if the shipment should be made on 
account of the Bank, that the draft would be given up, and 
that the expenses on the cotton in Savannah would be paid by’ 
the Bank, nor did he then tell Beddingfield that Roberts, and 
not Crane & Graybill had charge of the shipment of the cot- 
ton to Liverpool, as Calhoun & Beddingfield had before that 
time been informed as to the facts of said shipment, as testi- 
fied to by Crane & Graybill. 

When Bond was introduced no objection was made on ac- 
count of his having been a stockholder in the Bank. 

The Court charged the jury that under the contract sued 
on, the plaintiff had the right, as against the defendants, to 
take control of the cotton consigned to Crane & Graybill and 
dispose of the same; the title to the cotton was conveyed by 
the bill of exchange here sued on, to plaintiff, and the plain- 
tiff could control it, the plaintiff was the owner of the cotton, 
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the right of the acceptors does not arise in the case—that if, 
at the time Beddingfield made the statements to Bond as to 
the shipment of the cotton to Liverpool, he did not understand 
his legal rights in the case, then the Ce‘endants would not be 
concluded by such statement ; that if they believed from the . 
evidence that the defendants, or either of them, agreed that - : 
the cotton should be shipped to Liverpool on their account, 
then the jury need not necessarily inquire into the regularity 
of the transaction in Savaunah, as proved by Crane & Gray- 
bill, as in such case plaintiff will be entitled to recover in this 
case the difference between the amount of the draft and the 
proceeds of the cotton realized on the sale thereof, if the jury 
believe such was the contract. 

The jury returned a verdict for plaintiff for $1,020.34 with 
interest and costs. 

A new trial was moved for by defendants for the following 
F alleged errors: Because the Court erred 
i 1st. In holding that Hardy was a competent witness., 
: 2d. In allowing the draft read to the jury under the evi- 
dence aforesaid as to notice of non-payment. 
3d. In charging that under the contract sued on, plaintiff 
had the right to take coritrol of the cotton consigned to Crane 
& Graybill, and take it out of their possession. 
4th. In charging that if the defendants, or either of them, 
assented to the shipment of the cotton to Liverpool on their 
! account, then it will be unnecessary to inquire into the regu- 
| 








larity of the transactions in Savannah, as testified to by Bond, 

Crane & Graybill, and in said case, plaintiff will be entitled 

to recover the difference between the amonnt of the draft and 

the nett proceeds of the cotton realized on the sale thereof. 
Because of defendants’ mistake in not objecting to Bond as a 
witness. (This was supported by affidavit of defendant’s 
attorneys, that he knew Bond had been a stockholder in the | 
Bank, and thought that he had objected to him, and that the 

Court had held him competent.) And last, because the ver- 

dict of the jury was contrary to law and the charge of the 
Court, and strongly and decidedly against the weight of the 
evidence. 
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The Court refused a new trial, and defendants excepted and 
assign the refusal as error upon the grounds aforesaid. 


B. H111, for plaintiff in error. 


Jno. RuTHERFORD, for defeiidant. 


WALKER, J. 


The Court did not correctly construe the contract sued on 
in this case. It is true that Calhoun & Beddingfield were 
the only defendants, but the question of their liability may 
depend upon what transpired between the Bank and Crane & 
Graybill. Calhoun & Beddingfield negotiated this draft, and 
with the money received for it, purchased the cotton named 
in it. Crane & Graybill accepted the draft upon the faith of 
the cotton consigned to them. They were the parties prima- 
rily liable on this paper, but to meet that liability the cotton 
had been consigned to them for sale. Surely the Bank would 
not be authorized to take the cotton out of their control and 
still hold them liable to pay the draft; and if the acceptors 
would be released by the Bank taking possession of the cotton, 
much more would the drawers be discharged. 

Shall the Bank be permitted to recover from the drawers, 
when it is made to appear that the acceptors have been re- 
leased from liability by the conduct of the holder? We ap- 
prehend not. The holder must have done no act by which a 
party primarily liable is released, if he would recover from 
any of those secondarily liable. He must not have deprived 
them of a remedy over against those primarily liable. If this 
be so, do not the rights of Crane & Graybill become a mate- 
rial subject of enquiry, in fixing the liability of Calhoun & 
Beddingfield ? It seems so to us. 

This cotton was consigned to Crane & Graybill, subject to 
the payment of this draft. It is true the draft says the legal 
title is conveyed to the Bank, but the whole transaction was 
a loan of money, and the transfer of the cotton a security for 
the repayment of the loan. The acceptors are the consignees 
mutually selected by the parties to sell the cotton and pay the 

27 
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draft ; the overplus, if any, of the proceeds of the sales, after 
paying the draft, belongs, not to the Bank, but to Calhoun & 
Beddingfield. Calhoun & Beddingfield agreed that Crane & 
Graybill should sell the cotton and pay the draft ; such was 
the written contract, and by that both parties are bound. By 
what authority, then, did the Bank take possession of the cot- 
ton and ship it to a different market? It had no such right, 
and the Court erred in charging the jury that “under the 
contract sued on, plaintiff had the right to take control of the 
cotton consigned to Crane & Graybill, and take it out of their 
possession.” See Printup vs. Johnson, 19 Ga. Rep., 73; 
Code Sec. 2728. For this error we reverse the judgment of 
the Court below, and award a new trial. | 

Some of the other questions cannot arise on another trial ; 
and the remainder can be more satisfactorily passed upon 
when all the parties shall have had an opportunity to be heard. 


Judgment reversed. 





HrraM SHarp, Sr., plaintiff in error, vs. THomas Bonner, 
Sr., Administrator of W. S. Bonner, deceased, defendant 


in error. 
Nore.—Warner, C. J., did not preside in this case. 
When a verdict, fully sustained by the evidence, is set aside by the Court 


as against the weight of evidence, and a new trial is granted, this Court 
will reverse the judgment and allow the verdict to stand. 


Assumpsit. Motion for new trial. Decided by Judge 
Unpverwoop. Carroll Superior Court. April Term, 1867. 


This was an action on a promissory note for $533.00, made 
the 5th February, 1860, by W. 8. Bonner, payable to Hiram 
Sharp, Sr., or bearer, in specie, with ten per cent. interest per 
annum, and due one day after its date. 
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The defendant plead the general issue, plene administravit, 
and that the estate had become insolvent by emancipation of 
the slaves of deceased. 

At the trial plaintiff read in evidence the note, and intro- 
duced THoMAS CHANDLER as a witness, who testified: that, 
as agent of plaintiff, about the 1st June, 1863, and within 
three or four months after administration granted, he called 
on said administrator, and notified him of said note, and told 
him that plaintiff had let deceased have gold for the note, and 
wished specie paid on the note. He further testified that the 
administrator offered to pay Confederate Treasury notes, but 
they were refused ; gold and silver were not then circulating 
much; Confederate Treasury notes were the principal circu- 
lation, and circulated about like bank-bills, that witness col- 
lected about $2,000.00 in Confederate money on debts due 
deceased, and that said administrator received the same from 
witness, that deceased had twelve or fifteen likely negroes 
about him reputed to be his; administrator, in 1865, told 
witness he had notes and judgments belonging to deceased, 
sufficient to pay this debt, and offered them as collateral secu- 
rity. 

Defendant examined as a witness, A. P. STEED, who was 
hisson-in-law. He testified: that W.S. Bonner died in sum- 
mer of 1862, that he had taxable property worth from 
$20,000.00 to $30,000.00, that in the fall of 1862, specie had 
ceased to circulate, that deceased was a farmerand merchandized 
some, (he had but little land) that the administrator sold all the 
property except the negroes, for Confederate money, that it 
would not have been prudent to. sell at that time for specie, 
property would not have brought anything in specie, and the 
administrator had the said negroes in possession at the time 
of their emancipation. 

J. M. BLAtock was introduced, who testified: that most 
of the perishable property of deceased was in Alabama, and 
sold by defendant by the advice of witness, who was the 
Ordinary of said county, that defendant returned no inventory 
of the estate, nor any sale bill; but otherwise, had made his 
returns regularly. 
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Defendant then read in evidence all his returns, which were 
substantially as follows: 

Amount received for 1862, $3,763.07; amount paid out 
1862, $3,450.20. None was paid to any claim of higher dig- 
nity than a promissory note; part went to open accounts, 

part to defendant on teat, and $39.50 to ~ wiles 
towards support. 

Amount received 18638, $3,159.69; amount paid out 1863, 
$3,724.173. Of this, $1,149.89 was paid to the widow for 
a year’s support, and the balance was paid to promissory 
notes and accounts. 

Amount received in 1864, $4,074.90; amount paid out in 
1864, $4,040.80. Of this, $33.50 was paid to the widow as 
advancement for that year, and the balance was paid to notes 
and open accounts. 

Amount received in 1865, $1,870.00; amount paid out, 
$1,609.00. Of this, $991.00 was for the support of the 
widow, and the balance was paid for pork. 

The evidence being closed, the Court charged the jury that 
if they found that the defendant had fully administered said 
estate, they should find against said defendant, as administrator, 
the amount due, to be levied of any effects that might there- 
after come to his hands as administrator, that if they found 
the issue (on the plea of plene administravit) in favor of the 
plaintiff, then they should find the amount of the note against 
the defendant individually. 

The verdict was for the face of the note with interest and 
costs of suit. 

During the term a motion for new trial was made, and put 
only on the grounds that the verdict was contrary to law and 
the charge of the Court, and contrary to the evidence, and 
strongly and decidedly against the weight of the evidence. 

The Court granted a new trial, and this is assigned as error. 


CHANDLER, for plaintiff in error. 


“W. W. & H. F. Merrixt1, for defendant in error. 
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WALKER, J. 


Weare satisfied that this administrator did what he thought 
was for the best ; but in doing so, he has made himself liable 
to pay the plaintiff’s debt. It was his duty to make an inven- 
tory and appraisement of the effects of the estate, and return 
them to the Ordinary for record. This he failed to do, and is 
therefore at fault, the entire consequences of which neglect it 
is not necessary now to determine. 

While the statute authorized the administrator to receive 
Confederate notes for debts due the intestate, it did not com- 
pel him to do so. In this case he was notified that plaintiff 
had loaned deceased gold, and would require specie in pay- 
ment; indeed, the note promises to pay specie. It was the 
duty of the administrator to collect the assets and pay the 
debts, and he should have seen to it, that debtors paid such 
funds as would answer this purpose, he was not bound to re- 
ceive any thing in payment which would not answer the pur- 
poses of the estate. Having received something that would 
not pay the plaintiff’s debt, he must take the consequences so 
far as this debt is concerned. 

Again, by what authority did he, from year to year, pay 
such large sums to the widow of the deceased. It is true that 
she was entitled to a year’s support, but that was never set 
apart for her as it should have been, and we cannot presume, 
without any proof, that so much as he paid her was necessary 
for that purpose. 

The Legislature doubtless intended to relieve persons situ- 
uated as this administrator is, except in one particular ; and 
that is, he had already made himself liable to pay this debt 
by neglect, mismanagement and misapplication of the effects 
of the estate before the act of 1866. In McIntosh vs. Ham- 
ilton, decided at December Term, 1866, we held an adminis- 
trator liable under a state of facts very similar to the facts of 
this case. Reiterating that we acquit this defendant of all 
intentional wrong, we hold, that according to law, he is clearly 
liable to pay this debt, and the Court erred in setting aside 
the verdict, and granting a new trial. 


Judgment reversed. 
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THE STATE OF GEORGIA, plaintiff in error, vs. BRADFoRD 
and Snow, defendants in error. 


Note.—Waryer, C. J., did not preside in this case. 


1. The Act of December 13th, 1862, ‘‘to prevent the spread of smal] 
pox in this State,’’ is not retroactive; and the State is not liable for 
expenses incurred prior to its passage, by the Inferior Court of a 
county, for the benefit of small pox patients. 

2. The object of said Act was to prevent the spread of small pox, not to 
pay the debts already contracted by counties for the benefit of small 
pox patients. 


Complaint under the Small Pox Act of 17th April, 1863. 
Tried before Judge WorriLL, Muscogee Superior Court, 
November Term, 1866. 


Bradford and Snow sued the State for goods furnished te 
patients in a small pox hospital upon the order of the Infe- 
rior Court of Muscogee County, between the 22d October 
and 22d December, 1862, worth $107.89. 

They proved said order and the correctness of their ac- 
count, and closed. 

The Solicitor General, representing the State, requested 
the Court to charge the jury that under the Act of 13th De- 
cember, 1862, the State was not liable for any expenses at- 
tending small pox cases which had been incurred prior to the 
passage of said Act. 

The Court refused so to charge, and held that the said Act 
would cover as well goods purchased before as after its pas- 
sage. 

Plaintiff in error assigns said refusal to charge as requested 
and the holding of the Court aforesaid as error. 


JoHN PEaABopy, Solicitor General, for plaintiff in error. 


IvEerRsON and WILLIAMS, for defendants in error. 
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WALKER, J. 


1. Was the Act of December 13th, 1862, entitled, “An 
Act to prevent the spread of Small Pox in this State,” 
(pamph., p. 33,) retroactive? By the laws in force at the 
time of the passing of that Act, the corporate authorities of 
cities and towns, and the Inferior Courts of the several coun- 
ties, were authorized to establish hospitals and pest houses 
under such regulations as would prevent the spread of infec- 
tious or contagious diseases. Code, 1315. It is not insisted 
that prior to the statute of 1862 expenses thus incurred were 
to be paid by the State. The Act of 1862 authorized the 
corporate authorities of any city or town, or the Justices of 
the Inferior Court of each county, when any case of small 
pox might appear, or had appeared, to provide a hospital, 
&ec., and that said Courts or corporate authorities should 
make out a “just account of all expenses accruing from such 
quarantine,” &e., and the accounts so made out were to be 
paid out of the State Treasury. 

The Act of 17th April, 1863, pamph., p. 162, provides 
“for the. payment of expenses incurred under” the Act of 
1862. It is by the provisions of this Act of 1863 that this 
action is brought. It is impossible that expenses incurred 
before the passage of the Act should be incurred under it. 
But construing the Act of 1862 by itself, it was not intended 
to retroact. It proposed to pay for such expenses as should 
be incurred under it, and did not propose to assume the debts 
already contracted by Inferior Courts or corporate authorities. 

2. The object of the Act was to prevent the spread of 
small pox, not to pay debts already contracted under laws 
then in existence. The Court below erred in holding said 
Act to be retroactive, and the State liable for expenses in- 
curred prior to the passage thereof, and therefore we reverse 
the judgment and award a new trial. 


Judgment reversed. 
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GILBERT JONES, negro, plaintiff in error, vs.. THE Srartr; 
defendant in error. ° 


Judgment reversed, because the verdict is strongly and decidedly against 
the evidence. 


Indictment for shooting at another. Tried before J udge 
Vason. Dougherty Superior Court. December adjourned 
Term, 1866. 


The indictment charged the defendant with unlawfully 
shooting at Henry Byrd, with a pistol, on the 20th December, 
1866, not in his own defence, nor under circumstances of jus- 
tification according to the principles of the Code. 

The State introduced HENRY Byrp, who swore: I know 
the prisoner, Gilbert Jones; I was sitting in Jim Howard’s 
house, and Croff Brodenax said, “Mr. Byrd, a gentleman 
wants to see you out doors ;” I said, “If he wants to see me, 
let him come in and see me;” Mr. Jackson said, “Go out 
and see him ;” Gilbert Jones then stepped into the house and 
said, “ Come out here, I want to see you.” We went outside 
of the house, and Gilbert laid down his stick and asked me 
why I cursed him the other day ; I replied, “ Why did you 
take Mr. Towns off, when I was talking to him?” When he 
called me out of the house, he struck me and I struck him, 
I don’t know which struck first, prisoner then shot at me and 
struck me on the finger and shoulder, three pistols were fired. 

Cross-examined, he said: When we went out of the house, 
Gilbert said to me, “ What did you curse me for?” I said, 
“What did you call Mr. Dick Towns off for, when I was 
talking to him, no gentleman would have done so.” Gilbert 
raised his hand, but I do not know which struck first ; Gil- 
bert pulled off his coat; I did not say to him, “ Have you 
the adaucity to pull off your coat to fight me?” I did not 
shoot. No one gave me a pistol before I went back into the 
house. I cursed Gilbert in the previous difficulty, but did 
not call him a d——d liar. I did call him a d——d piney- 





woods son-of-a-bitch ; Gilbert said, “ let’s go out of the cor- 
poration.” When Simon Johnson said he could whip all 
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three of us ina minute and a half, I replied, it was doubtful. 
Gilbert Jones said he could not do it, and that he could whip 
all quicker than rain; I replied, “ You can’t do it;” Gilbert 
said, “ What did you say?” I told Gilbert to come in, but 
did not throw my hand on my pistol when I said this, but 
threw my hand to my shoulder. I said to Gilbert, “ When 
you get ready to whip me, I have the change for you, and 
you had better bring your coffin along.” There was nearly 
a week between the two quarrels; I did not say to Gilbert 
when I went out of Jim Howard’s house with him, “ Yes, I 
meant what I said, you d——d piney-woods son-of-a-bitch ;” 
I did not say, “ Have you the audacity to pull off your coat 
to fight me?” I did not snap my pistol at Gilbert, no one 
gave me a pistol. 

In rebuttal, he said: the last fuss was at Jim Howard’s, 
just on the edge of the corporate line of the city. It was last 


year. 





SURREBUTTER. 


I struck Gilbert at Jim Howard’s with a common black 
stick, the head of which was loaded, the stick would kill a 
man, it was a little larger than my thumb; I was hit on the 
shoulder and finger, there were three shots fired. 

The State next examined as a witness, EstHeR Howarp, 
who swore: I heard a pistol fire, and after the fuss was over 
and Gilbert came in the house, with his pistol in his hand, 
rolling up his sleeves, I asked who shot, and Gilbert said he 
did. Gilbert was not invited to the party, he came into the 
house after Henry Byrd. I heard three pistols. 

E1zA Ropinson, sworn, said: I heard Gilbert tell Esther 
Howard he was the man who did the shooting, or in reply to 
the question, “‘ Who did the shooting ?”, Gilbert said, “ I am 
the man.” Henry Byrd ran round and came into the back 
door. I heard three shots, one after the other. 

Howarp Duncan, sworn, said: I was at the shop the day 
before the party; Simon Johnson said he could whip all in 
there; Gilbert said, “You can’t,” and then Henry Byrd 
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cursed Gilbert as a d d piney-woods son-of-a-bitch, and 
put his hand on his side where his pistol was, and told him 
he had better bring his coffin, if he wanted anything out of 
him, and called him a G dd d liar, and used much 
other opprobrious language. 

Upon cross-examination, he said: I don’t remember what 
Gilbert said to Byrd, but he said something before Byrd 
cursed him for a G dd d liar, son-of-a-bitch ; I was 
not invited to the party. 

Bunk JONES, sworn, said: I was present at Jim Howard’s 
the night of the fuss, heard Henry Byrd say if Gilbert 
wanted to see him more than he wanted to see Gilbert, he 
could come in the house and see him. I saw Byrd and Gil- 
bert come out of the house together, side by side, and both 
walked off from the door a few steps, when Gilbert asked 
Byrd if he meant what he said the day before; Byrd replied, 
“Yes, damn you, I did.” Gilbert then commenced pulling 
off his coat, and Byrd asked him if he had the audacity to 
pull off his coat to fight him, and at the same time, struck 
Gilbert with a stick, and presented his pistol. Byrd pulled 
out his pistol on the steps, as he came out of the door; the 
first fire was on the side on which Byrd stood, the other two 
on the side of the prisoner. I was present at the shop of 
Howard Duncan, and heard Byrd curse Gilbert, the day be- 
fore the fuss at Jim Howard’s; I heard him call Gilbert a 
d——d liar and a G——-d d——A piney-woods son-of-a-bitch ; 
I saw him put his hand on his pistol, and said to Gilbert, 
“When you get ready to whip me, you had better bring your 
coffin along.” 

Cross-examined, he said: Byrd pulled out his pistol when 
he stepped out of the house. Byrd was farthest from me. 
It was not a very dark night, the stars were shining, it was 
not cloudy. I could see Byrd’s stick, could not see who fired, 
saw Byrd and Gilbert all the time they were fighting, saw 
Byrd snap his pistol, saw Croff jerk a pistol out of Gilbert’s 
hands when he started to go back into the house; Byrd struck 
first with a stick ; I am Gilbert’s brother. I overtook Gil- 
bert on the way to the party, I did not go there to assist 
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Gilbert, was not invited to the party, and knew nothing about 
Gilbert’s having yone there to raise a difficulty. I tried to 
quash the difficulty ; I was standing near the door, and Byrd 
and Gilbert were standing with their sides towards me. 

Wit.iAM BELL, sworn, said: I was at the party and in- 
side the house, when the fuss commenced. When asked if he 
meant what he said the day before, Byrd replied, “ Yes, you 
damned piney-woods son-of-a-bitch, I meant just what I said, 
and that you had better bring your coffin with you ;” Byrd 
said, “ You big-headed son-of-a-bitch, you pull off your coat 
to fight me!” I saw Byrd draw a pistol and point it at Gil- 
bert. Byrd struck first. 

Cross-examined, he said: I was not invited to the party, I 
was in the house when the fuss commenced, I saw Byrd strike 
at Gilbert with a stick, saw Byrd snap his pistol at Gilbert, 
before Gilbert struck Byrd ; Byrd and Gilbert were eight or 
ten feet from me; first pistol was fired from Byrd’s side ; 
Byrd struck first and snapped pistol at Gilbert at the same 
time. 

CRAWFORD BRODENAX, sworn on the part of defendant, 
said: I was present the night of the party at Jim Howard’s 
house, and of the fuss between Byrd and Gilbert. Gilbert 
asked me to tell Byrd to come out there, that he wanted to 
see him; I told Byrd a gentleman wanted to see him outside 
of the house, Byrd replied, if any man had more business 
with him than he had with that man, he could come in and 
see him. Gilbert then came into the house and asked Byrd 
out, and then asked him what he meant by what he said to 
him the other day ; Byrd said, “ I did say you damned piney- 
woods son-of-a-bitch, you had better bring your coffin.” I 
saw Byrd strike first. 

Cross-examined, he said: Gilbert commenced pulling off 
his coat; Byrd said, “ Have you the audacity to fight me?” 
I am equally friendly with both; I think a pistol was first 
fired from the side of Byrd, but I did not see Byrd fire it, 
two pistols fired from the side of Gilbert, then Byrd ran ; 
the pistol that Byrd had which I saw, was not fired at all, 
all the barrels were loaded ; the‘ pistol Gilbert had, when I 
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saw it, could not have been fired, it was broke and unloaded; 
I jerked Gilbert’s pistol out of his hand and hid it under the 
steps, it was a single-barrelled pistol. 

JAMES Kemp, sworn, on the part of the State, said: he 
had known Byrd since 1858, his character was that of a good 
boy, had known him intimately for a long time, and he is a 
boy of a fine character. 

The jury found Gilbert guilty. 

Upon the foregoing brief of the evidence, (reported exactly 
as it appears in the record,) attorney for the defendant moved 
for a new trial on the ground that the verdict was contrary 
to the evidence, etc., and on other grounds not necessary to 
notice, as the case turned on that point in the Supreme Court. 

The assignment of errors is, the overruling of said motion 
for new trial on the grounds taken therein. 


H. Morean, for plaintiff in error. 


D. H. Pore, Solicitor General, by Smiru, Solicitor General, 
for the State. 


WALKER, J. 


This verdict is decidedly and strongly against the weight 
of the evidence. The prosecutor says that he and defendant 
went out of the house, and defendant laid down his stick,— 
both parties struck,—which struck first, he does not know. 
He struck defendant with a loaded-headed stick a little larger 
than his thumb, and it would kill a man. AI] the other wit- 
nesses show clearly that prosecutor struck first, and some say 
shot first. Here was an assault made on defendant, with a 
weapon likely to produce death ; and he had a right to defend 
himself against this felonious assault, by any means at his 
command. Had he taken the life of the prosecutor, under 
these circumstances, he would have been justifiable. 


Judgment reversed. 
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Wiiu1am E. JAckson and GEorGE F. JACKSON, executors 
of Joun K. Jackson, plaintiff in error, vs. THE SouTH- 
ERN Mutuau Lire INsuRANCE CoMPANY, defendant in 


error. 


Note.—Waryer, C. J., did not preside in this case. 


Suit was brought on a policy of insurance obligating the insurance com- 
pany to pay a certain sum ‘‘within sixty days after due notice and 
proof of the death of the’’ assured.—Held that allegation and proof of 
such notice and death are cohditions precedent to a recovery on such 
policy. 


Attachment. Demurrer. Decided by Judge Snap, City 
Court of Augusta, November Term, 1865. 


The Southern Mutual Life Insurance Company, a corpo- 
ration, for a certain annual premium, issued a policy insur- 
ing the life of William E. Sikes for $10,000.00. It was 
stipulated by the policy that the company would pay that 
sum to Sikes, his executors, administrators, and assigns, 
“within sixty days after due notice and proof of the death 
of said William E. Sikes,” provided, (among other things,) 
that the policy was to be void if said Sikes “ shall enter into 
any military or naval service whatsoever (the militia not in 
actual service excepted). Sikes assigned this policy to John 
K. Jackson, by and with the consent of the company, as col- 
lateral security for a judgment for $16,000.00 and interest, 
which Jackson held against him. 

The annual premiums had been paid up to the 11th April, 
1865. Before that time, under and by force of the Con- 
scription Act, and against his will, Sikes had been forced 
into the Confederate States’ Army, and of sickness not 
therein contracted had died. 

The petition averred said facts, and “ that of all and singu- 
lar the premises the said company had notice and were bound 
to pay said insurance, according to the tenor and effect of 
said policy.” 











430 SUPREME COURT OF GEORGIA. 
Jackson and Jackson, ex’rs, vs. The S. M. L. I. Co. 








Pending the action, plaintiff died, and his said executors 
were made parties. 

The said company, by its attorneys, demurred to said de- 
claration. 

The grounds of demurrer were— 

Ist. Because plaintiff does not aver that defendant ever 
had due notice, or that he had made due proof of the death 
of Sikes to the Company. 

2d. Because Sikes’ so being in the Confederate Army de- 
feated the policy. 

The Court sustained the demurrer on each ground, and 
ordered said case dismissed. 

This action of the Court is assigned. as error. 

This case was argued December term, 1866, and held for 
consideration. 


SraRNEs and JOHNSON, attorneys for plaintiff in error, cited 
the following: Bowring vs. Elamslie, 7th T. R., 216, Note ; 
Chitty on Con., 95; Evans vs. Saunders, 8th Port., 497 ; 
Code, section 2721, par. 4; Paradine vs. Jane Aleyn, R. 26- 
27; Dyer, 33; B. and A. Canal Co. vs. Pritchard, 6th T. 
R., 750; Story on Bail, section 36; Mar. on Ins., 164-165 ; 
Bowdaile vs. Hunter, 5th Man. and G., 639; Bristed vs. 
Farmers’ L. and I. Co., 4th Hill (N. Y.) R., 75; Burbank 
vs. Rockingham In. Co., 4 Fost (N. H.) R., 550; Farmers’ 
In. Co. vs. Simmons, 30 Penn., 294; Sproul vs. N. C. In. 
Co., 1 Jones L. R., 126; Delaney vs. Stoddart, 1 T. R., 
22; Scott, et al., vs. Thompson, 1 Bos. and Pul., 185; Mil- 
ler and Robertson vs. Russel, e¢ al., 1 Bay., 305 ; Campbell 
vs. Williamson, 2 Bay., 237; Baldwin vs. N. Y. L. In. Co., 
3 Bosworth R., 530; People vs. Bartlett, 3 Hill (N. Y.), 
570 ;—to show that Sikes’ being in the army did not defeat 
the policy. 


Barnes and CumMING, for defendant, upon the first point 
cited 2 Phil. on In., 643, 644, 753 ; 12 Wendell R., 452. 

And upon the second point cited Emerigon, 4, 13, 51; 
Angel on In., 235, 334, 354, 362; 1 Arnould on In., 2, 3, 
348. 
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WALKER, J. 


The obligation in this case is to pay “ within sixty days 
after due notice and proof of the death of said William E. 
Sikes.” Notice and proof are conditions precedent to a re- 
covery in this case. Such are the terms of the contract. 
There is no allegation in this declaration that any such notice 
and proof were given to defendant, and in the argument it 
was admitted, as we understood it, that none was given be- 
fore process was sued out. When would the right of action 
accrue by virtue of this policy? When would the debt be- 
come due and payable? The contract defines the rights of 
the parties, and specifies when the money shall be payable. 
The debt is not due at the death of Sikes, nor could it be- 
come due until notice and proof of the death be given ; nor 
is it due at once upon the giving the notice and making the 
proof, for by the terms of the contract defendant has sixty 
days after this within which to pay. There is no breach of 
the contract until the expiration of the sixty days, and de- 
fendant shall have failed to pay ; then a right of action ac- 
crues, and not before. Many reasons might be given why 
defendant should require such notice and proof, and then 
time to convert its assets into money before it should be bound 
to pay. It is sufficient to say that the contract requires the 
notice and proof, and gives defendant sixty days thereafter 
within which to pay, and the contract contains the measure 
of plaintiff’s rights. Worsley vs. Wood, 6 T. R., 711; In- 
man vs. Western Insurance Co., 12 Wen., 452; 1 Ch. Pl., 
320-1; ib., 329-30. 

For want of an allegation of compliance on the part of 
plaintiff with this condition precedent, the Court below dis- 
missed the action, and we affirm his judgment on that 
ground, 

In relation to the other question made by this record, 
Judge Harris thinks the fact that the assured was con- 
scribed and forced into the military service of the Con- 
federate States avoids the policy. I am not prepared now so 
to hold. In my judgment, this is a grave question and 
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should be decided by a full bench. So far as I am con- 
cerned, I perfer to leave it entirely open for future adjudi- 
cation when it may be necessary to decide it. As we affirm 
the judgment on the first point, a decision of the second ig 
thereby rendered unnecessary. 


Judgment affirmed. 





JOHN Dos, ex dem., James D. SHAnks, et al., plaintiff in 
error, vs. RICHARD Rog, cas. ejector, and DANIEL WHITE, 


tenant, defendant in error. 


1. Though the attorney prosecuting a case may have no authority to use 
the name of a party as lessor of plaintiff in ejectment, the Court 
should not, for this cause, dismiss the action, unless it appear, also, 
that the client has no authority to use the name. 

2. To authorize a plaintiff in ejectment to use the name of another, he 
must show some connection between his title and that of the person in 


whose name he sues. 

8. A plaintiff in ejectment should be permitted to use the name of an- 
other when he makes it clearly appear to the Court that such use is 
necessary for the assertion of his rights. 

4, The name of a party may be used as lessor in ejectment upon proper 
indemnity being given, not only without, but against his consent, when 
it appears to the Court that such use is important to the rights of a 


party. 
Ejectment. Nonsuit. Decided by Judge CLARK, Supe- 
rior Court of Early County, April Term, 1867. 


This was ejectment on the demises of William Durham, 
James D. Shanks, et al., for lot of land number two hundred 
and thirty-nine, in the twenty-eighth district of said county. 

Plaintiff read in evidence the grant for said lot from the 
State to William Durham. The locus in quo was admitted. 

The plaintiff closed. 

Defendant’s attorneys examined before the Court RicHARD 
Srus and SAMUEL S. STAFFORD, attorneys for plaintiff, who 
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admitted that they did not know William Durham, had 
never seen him, and did not represent him, that they were 
attorneys for James D. Shanks, that Shanks claimed said 
land through William Durham, and that they used said 
grant for Shanks’ benefit. 

The Court thereupon, upon motion of defendant’s attor- 
neys, awarded a nonsuit, and refused to let the case go to the 
jury. 

This action of the Court is assigned as error. 


RicHARD Srus, 8. S. SrarrorD, for plaintiff in error. 
A. Hoop, for defendant in error. 
WALKER, J. 


1, Ought the Court to have dismissed this action? We 
think not. The facts are very similar to those in the case of 
Kinsey vs. Sensbough, 17 Ga. R., 540. There the attorney 
had no authority to use the name of Sensbough, never knew 
him, was employed by Rogers, and used Sensbough’s name 
for the benefit of Rogers. Upon this state of facts, the 
Court says, “Although that attorney may not know, and 
may not represent him, yet Harrison Rogers may know him, 
and be authorized by him to have this suit brought.” P. 
542. So here, while the attorneys may not be authorized to 
use the name of Durham, perhaps Shanks, for whose benefit 
this suit is brought, may have such authority. To have 
prevented a recovery in Durham’s name, this possibility 
should have been met by proof. By reference to the case of 
Adams vs. McDonald, 29 Ga. R., 571, it will be seen that 
all the attorneys and the managing parties were sworn, and 
showed that the name of Adams was used without his knowl- 
edge or consent, and that it was used alone for the benefit of 
the Skeltons; and the Court would not, under these cir- 
cumstances, permit a recovery in the name of Adams. 

2. The Court, p. 579, says, “ We have uniformly held that to 
authorize a plaintiff in ejectment to use the name of another, 
he must show some connection between his title and that of 
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the person in whose name he sues; (Couch vs. Turner, e¢ al., 
17 Ga. R., 489 ; Kinsey vs. Sensbough, e¢ al., ib., 540 ;) that 
he is not invoking the paramount outstanding title to rob 
others, but to protect himself.” 

3. In Couch vs. Turner, supra, the Court says, “Tt fre- 
quently happens that owing to some defect in the chain of 
title the plaintiff is unable to recover, except by laying a de- 
mise in the name of some previous party. And this he 
should be permitted to do whenever it shall clearly appear 
that he has a bona fide claim or pretension to the premises, 
Otherwise it would be both unreasonable and unjust to allow 
the tenant to be disturbed.” In this case, does it “ clearly 
appear ” that Shanks has a dona fide claim to the premises in 
dispute? The attorneys stated that Shanks claimed said 
land through Durham, and that they used the grant for 
Shanks’ benefit. While this statement may be some evi- 
dence, perhaps, that Durham is a party from whom Shanks 
claims, yet the better rule is for the party to introduce his 
evidence of title, and show by that that he has a right to use 
the name of the party as one of his mediate or immediate 
vendees. We do not think it best that the plaintiff or his 
counsel shall decide the question of whether plaintiff has a 
bona fide claim to the premises, and therefore entitled to use 
the name of another for the assertion of hisrights. The bet- 
ter course will be for all the facts to be submitted in evidence, 
and the Court can then give such direction as will advance 
the ends of justice. 

If it shall appear that Shanks holds under Durham by a 
defective title, and that the use of Durham’s name is neces- 
sary for the assertion of his rights, the Court will allow a re- 
covery in Durham’s name for Shank’s benefit. In the ab- 
sence of authority from the party to the use of his name, the 
Court will decide whether the use of such party’s name is 
necessary for the assertion of the rights of the plaintiff or 
not. The Court will not lend its aid to one man to rob an- 
other of his land by using the title of a third person with 
whom he has no connection. Couch vs. Turner, supra. 

4, The name of a party may be used as lessor of the 
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plaintiff, not only without, but against his consent, when it 
is apparent to the Court that such use is important to the 
rights of a party, upon giving sufficient indemnity against 
loss or damage. Fain vs. Garthright, 5 Ga. R., 6. But 
whether the use of such lessor’s name be important to the 
rights of a party is a question for the decision of the Court 
upon all the facts of the case, and not of the party. 


Judgment reversed. 





NATHAN Bass, plaintiff in error, vs. WILLIAM FREEMAN, 
Sr., defendant in error. 


Nore.—Warner, C. J., did not preside in this case. 


1. The doctrine in the cases of Hand vs. Armstrong, 34 Ga., 232; Free- 
¢ man vs. Bass, Ib., 355, and Bass vs. Ware, Ib., 386, re-affirmed. 


Assumpsit. Warranty. Emancipation of slavery, &c. 
Tried before Judge Cole. Bibb Superior Court. November 


(adjourned) Term, 1866. 


On the fifth day of November, 1858, Nathan Bass bought 
in Chicot county, Arkansas, from William Freeman, Sr., nine- 
teen hundred and fifty-nine and 23-100 acres of land in said 
county, and seventy-three slaves. 

He gave therefor his promissory notes of that date, payable 
to said Freeman, or bearer, as follows: for $20,000.00 due 1st 
January, 1859, and for $28,200.00 due on the 1st of January, 
on each of the following years: 1860, 1861, 1862, 1863 and 
1864, all, except the first, bearing interest from 1st January, 
1859. In return, Freeman gave to him a bond of that date, 
describing fully the lands and the negroes (calling them “slaves 
for life”) conditioned to make such title to the lands as Free- 
man had upon payment of the purchase money aforesaid. 
Freeman therein agreed to allow Bass to recover and appro- 
priate a claim for $5,000.00 growing out of,a dispute as to 
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the title of a portion of the land, and agreed to deliver him 
possession of said lands, slaves, (and other personalty) that 
day sold to him, on the Ist January, 1859, or sooner, if the 
crop was gathered, unless the delivery was prevented by death, 
fire or other casualty, not resulting from Freeman’s carelessness 
or negligence. 

On the same day and at the same place, said Freeman gave 
him a bill of sale to said slaves, describing them by their 
names and ages, and as being “slaves for life, now upon the 
plantation, this day purchased by said Bass from said Free- 
man, situated in Chicot county, and State of Arkansas,” and for 
the entire stock of mules, horses, cattle and hogs, corn, fodder, 
wagons, carts, blacksmith’s tools, gins, cotton-seed, household 
and kitchen furniture, ploughs, plantation tools, and all other 
property of a perishable nature on or belonging to said plan- 
tation. 

The consideration expressed in the bill of sale was $73,- 
000.00, (without more) and for that consideration, Freeman 
warranted that the title to said slaves was good and unincum- 
bered, and that all of them except Louisa, was sound in body 
and mind. 

This action was founded on the last of said promissory 
notes. Bass plead that the consideration of this note had 
wholly failed, because it was a part of said consideration of 
$73,000.00 given for said slaves, that Freeman had cove- 
nanted that said slaves should remain slaves for life, and that 
by the Constitutions of Georgia and of the United States, said 
slaves and their issue had been emancipated, and thereby lost 
to the defendant, damaging him $150,000.00, further that 
the consideration had partially failed because said slaves had 
been taken from him and set free to his damage $100,000.00, 
that Freeman had retained title to said slaves in himself, and 
because of emancipation, cannot make a title to defendant 
for them, averring that this isso by the laws of Arkansas, 
the locus of the contract, that the prosecution of this suit was 
in violation of Act of Congress of the United States of 17th 
July, 1862, and of the amnesty proclamation of 29th May, 
1865, and lastly, that by Act of Congress of the United 








mm 





—E 


mS 





MILLEDGEVILLE, JUNE TERM, 1867. 4387 


Bass vs. Freeman. 





_ 





States, and by proclamation of the President thereof, said 
slaves had been emancipated before this note fell due, and 
for these reasons prayed judgment against said plaintiff. 

At the trial, plaintiff read in evidence said note and closed. 

The defendant read in evidence said bond and certain ad- 
missions of plaintiff, to-wit: that in 1862 defendant brought 
said negroes from Arkansas, when the Federal army overrun 
that State, to Georgia, that plaintiff filed a bill in equity in 
the Superior Court of Bibb County, Georgia, returnable to 
May term, 1864, enjoining the sale of said slaves by defend- 
ant, and praying that by decree of the Court, they should be 
sold and proceeds applied to the payment of what was due 
under said contract, which bill was pending till November 
term, 1865, when plaintiff dismissed it. It was also admitted 
that said slaves were in defendant’s possession “till they were 
emancipated by the military authority of the United States 
in April, 1865,” except a few that had died, whose loss was 
equalled by those that had been born. 

Defendant also read in evidence the statutes of Arkansas, 
as follows: 

Chapter 34, section 1, Code of Arkansas, page 254. “ The 
common-law of England, as far as the same is applicable and 
of a general nature, and all statutes of the British Parliament 
in aid of or to supply the defects of the common-law, made 
prior to the fourth year of James the First (that are applica- 
ble to our form of government) of a general nature, and not 
local to that kingdom, and not inconsistent with the Consti- 
tution and laws of the United States, or the Constitution and 
laws of this State, shall be the rule of decision in this State, 
unless altered or repealed by the General Assembly of this 
State.” 

Chapter 117, sections 18 to 21, inclusive, of said Code. 

“Tf any mortgagee, his executor, administrator or assignee, 
shall receive full satisfaction for the amount due on any mort- 
gage, he shall, at the request of the person making satisfac- 
tion, acknowledge satisfaction thereof on the margin of the 
record on which such mortgage is recorded.” 

“Tf any person thus receiving satisfaction, do not, within 
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sixty days after being requested, acknowledge satisfaction as 
aforesaid, he shall forfeit to the party aggrieved, any sum not 
exceeding the amount of the mortgage money, to be recovered 
by action of debt, in any court of competent jurisdiction.” 

“Such acknowledgment of satisfaction made as aforesaid, 
shall have the effect to release the mortgagee and bar all ac- 
tions brought thereon, or revest in the mortgagor or his legal 
representatives, all title to the mortgaged property.” 

“Tf such mortgaged property be redeemed by payment to 
the officer before sale, such officer shall make a certificate 
thereof and acknowledge the same before some officer author- 
ized to take acknowledgment of deeds for lands, and such 
certificate shall be recorded in the office in which the mort- 
gage is recorded, and shall have the same effect as satisfaction 
entered on the margin of the record.” 

Defendant closed. Plaintiff then read in evidence said 
bill of sale and closed. 

Defendant’s attorney requested the Court to charge the 
jury: 

“Ist. If the evidence shows the note, bond and bill of sale 
were executed at the same time and were about the same sub- 
ject-matter, then the whole formed one contract, and they 
must be construed as making one entire contract. 

“2d. If the evidence showed that the contract was made 
and to be executed in the State of Arkansas, then the laws of 
that State governed as to its interpretation, and that in fail- 
ure of payment by defendant, the title and right of posses- 
sion to the slaves became united and perfect at law in 
plaintiff, and being his, on emancipation the loss was his and 
not defendant’s. 

“3d. That the prosecution of this action, (if the proof be 
as stated in the charge above asked for,) is in violation of the 
amnesty proclamation of the President of the United States 
of May 29th, 1865, and plaintiff is not entitled to recover. 

“Ath, That if the proof be as above stated, then the pros- 
ecution of this action is in violation of the act of Congress 
known as the Civil-Rights-Bill, and the plaintiff is not en- 
titled to recover. 
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“5th. That if the note in controversy was given for slaves, 
and the slaves have been emancipated, then the consideration 
has failed, and the jury will find for the defendant. 

“6th. On the facts proved, plaintiff is not entitled to re- 
cover interest on this claim pending the civil war between 
the so-called Confederate States and the United States,” 

The Court refused to charge any of said requests except 
the first. He charged the first request, and that “the note 
sued upon may have been given for slaves and the slaves sub- 
sequently emancipated, yet such emancipation was the loss of 
the defendant and not of the plaintiff, and such subsequent 
emancipation formed no valid defence to this action.” 

The verdict was for the principal and interest due on the 
note, with costs of suit. 

The errors assigned are the refusals to charge as requested, 
and the charge as given. 


B. HI, for plaintiff in error. 


O. A. LocHraANE, for defendant in error. 


WALKER, J. 


When this case was called, counsel for plaintiff in error 
stated that the points made in the case had already been de- 
cided against him by this Court, and he did not ask to 
re-argue them. He stated, as a reason for bringing up the 
case, that he desired to get it in a shape to enable him to 
carry it to the Supreme Court of the United States, and 
wished a judgment pro forma to enable him to do so. 

1. Our reasons for affirming this judgment may be found 
in the cases of Hand vs. Armstrong, 34 Ga. R., 232; Free- 
man vs. Bass, ib., 355; and Bass vs. Ware, ib., 386. With 
the reasons then given and the points decided, we are fully 
satisfied, and reiterate the doctrines then enunciated. Subse- 
quent reading and reflection have but strengthened our con- 
victions of the correctness of the conclusions to which we 
then came. 

As the counsel stated a satisfactory reason for bringing up 
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a case which he admitted had already been decided by this 
Court, we do not award damages against his client, as we 
otherwise would have felt it our duty to do. This is a 
power we hope we may not often be required to exercise ; yet 
whenever we may think a cause shall have been brought up 
for delay only, we shall not be slow to visit the consequences 
on the party who may thus abuse the powers and processes of 
the Court. See Code, 4182. 


Judgment affirmed. 





ALFRED, alias OLIVER ADAMS, negro, plaintiff in error, vs. 
Witi1aAmM McKay, defendant in error. 


1. The mother of an illegitimate is entitled to its custody. 


2. The Ordinary of the county of the mother’s residence has no authority 
to apprentice an illegitimate without the consent of the mother, unless 
she be unable to support her child, or some other legal reason be 
shown why she should be deprived of the custody of it. 


Habeas corpus. Decided by Judge Vason, Dougherty 
Superior Court, December, Adjourned Term, 1867. 


This case was decided upon the petition and answer alone. 

The petitioner claimed to be the master of Jesse Morris, a col- 
ored minor, aged fourteen years, he averred that said minor is 
the illegitimate child of the wife of plaintiff in error, born long 
before their marriage, that with the consent of the mother of 
said minor, petitioner took him into possession, and has kept 
him as a house-and-body-servant, greatly to the improvement 
of the minor, that he feels attached to said minor, and had, 
at the request and entreaty of the minor, and his election, 
had him bound to the petitioner as his apprentice by the Or- 
dinary of said county, and that Oliver Adams had taken the 
minor out of his possession, intending to hire him out for 
gain, and then kept him restrained of his liberty, and prayed 
his discharge from said Oliver and restoration to petitioner. 
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OLIVER ADAMS, for answer to the writ, said that the 
mother “of said illegitimate ” was, and for fifteen years had 
been, resident in said county, that the minor was over per- 
suaded to importune said McKay to have him bound to him, 
but is now anxious to live with his mother (Oliver’s wife), 
that the minor never has been a charge upon any one except 
his mother, and is now able to support himself, and denies 
that he wishes the minor to work for him. 

The Judge decided that the detention was illegal, and or- 
dered the minor restored to petitioner. 

The plaintiff in error asks this Court to reverse said de- 


cision. 
H. Moreay, for plaintiff in error. 
JoHN A. Davis, for defendant in error. 
WALKER, J. 


1. By the Code, section 1750, the mother of an illegiti- 
mate is entitled to the possession of the child. Being the 
only recognized parent, she may exercise all the paternal 
power. This mother, the wife of plaintiff in error, has the 
right to the custody of her child, unless there exist some 
legal reason why she should be deprived of it. No such 
reason is alleged. 

2. Defendant in error alleges that the mother consented 
that he should take the boy as a servant, and at the minor’s 
request he was apprenticed to defendant in error by the Or- 
dinary of the county. The mother, it appears, had resided 
in that county over fifteen years. How did the Ordinary 
obtain jurisdiction of the person ot this boy so as to authorize 
him to apprentice him withow .ne consent of the mother ? 
The Act of March 17th, 1866, (pamph. Acts, p. 6,) author- 
izes the Ordinary to bind out certain minors whose parents 
reside out of the county ; also, all minors whose parents are 
unable to support them. But neither branch of the statute 
is, by the facts, applicable to this minor, and therefore the 
Ordinary had no authority to apprentice him. The mother 
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resided in the county, and there was no eyidence that she 
was unable to support him. Such being the facts, McKay 
acquired no right to the custody under this alleged appren- 
ticeship, and the Court erred in ordering the boy into his 
custody. 

Other reasons might exist why the mother should be de- 
prived of the custody of her child, but none such are alleged 
in this record. 





Judgment reversed. 





CHRISTOPHER McRAgE, plaintiff in error, vs. WILEY ADAMs, 
defendant in error. 


Nore.—W arner, C. J., did not preside in this ease. | 


1. This Court has no original jurisdiction. \ 
2. It is organized to correct the errors in law and equity from the Courts, ‘ 
it has no power to correct the errors committed by juries. Therefore, 
in a case where a verdict was rendered and no motion for a new trial 
made, but the case is brought to this Court on the grounds alone that 
the verdict was against the law, the evidence and the charge of the 
Court, a new trial will not be granted by this Court. 
3. The law presumes that every officer will perform all his official duties. 
4. If a party be dissatisfied with a verdict in the Court below, he should 
move fora new trial, and the ruling of the Court upon that motion is sub- 
ject to review by this Court. ; 
5. This Court will confine itself to the duty of correcting the errors of 
the Courts below, and will not usurp the powers which, according to 
law, belong to those Courts. 


Ejectment. Tried before Judge FLEMING. Montgomery 
Superior Court. March Term, 1867. 


This was an action of ejectment by Wiley Adams vs. 
Christopher McRae, for a field in said county covered by each 
of the grants herein mentioned. Plaintiff claimed under a 
grant to Abner Davis, for five hundred acres of Headright’s 
lands, dated January 27th, 1820, and a regular chain of title 
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from Davis to himself. Defendant claimed under a grant to 
John Hill Bryant for three hundred acres Headright land, 
dated , 1821, and a chain of title from Bryant to par- 
ties under whom he claimed to hold. There is no other des- 
cription of the field in the record. 

This documentary and other oral evidence was submitted 
to the jury, they were charged by the Court, and rendered 
a verdict for the plaintiff for the premises in dispute. 

No motion was made for a new trial. 

The only assignments of error are that the jury found con- 
trary to evidence, contrary to law, and contrary to the charge 
of the Court. 





ALEXANDER W. DARLEY, (represented by JULIAN Harr- 
RIDGE,) for plaintiff in error. 


WILLIAM B. GAULDING and JONATHAN RIvers, for de- 
fendant in error. 


WALKER, J. 


A verdict having been rendered in the Gourt below, the 
plaintiff in error brings the case here upon the grounds alone 
that the verdict is contrary to evidence, to the law and to the 
charge of the Court. 

1. This Court has no original jurisdiction, but is a Court 
alone for the correction of errors in law and equity from the 
Superior and City Courts. Cons. Ar. IV. See. 1. 

2. Can this Court then correct an error of the jury? The 
Constitution says it is a Court alone for the correction of the 
errors of the Courts; that is, the errors of the Judges presi- 
ding in those Courts. Questions of law and equity are 
decided by the Judges, and it is their action which the Con- 
stitution intended should be the subjects of review by this 
Court ; it confers no power to review the action of the jury. 
Fish vs. Van Winkle, 34 Ga. R., 339; Ellington vs. Cole- 
man, 34 Ga. R., 425. 

3 and 4. If a party in the Court below be dissatisfied with 
the finding of the jury, let him move for a new trial in that 
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Court, and if he be entitled to it, the law presumes it will be 
granted ; for it isa presumption of law that every officer will 
perform all his official duties. 1 Kelly R., 5. Mercy Ann 
Wright vs. the Ga. R. R. & Bk. Co., decided at June Term, 
1866. Upon a motidn for a new trial, the Judge will see to 
it that a correct brief of the testimony be made out, and his 
charge in full, as given upon the point complained of, incor- 
porated ; the opposite party will be notified, so that a hearing 
of the motion upon its merits will be had, and the reviewing 
Court will thus be fully informed as to the true status of the 
case in the Court below, and can mete out to each suitor the 
full measure of his legal rights. Of course, if the Judge in 
the Court below commit error in deciding a motion for a new 
trial, such error is one contemplated by the Constitution, and 
may be corrected by this Court. 

The administration of justice will be more satisfactory to 
all, if the several tribunals keep strictly within the limits 
prescribed by law. This Court having no original jurisdic- 
tion, will confine itself to the correction of errors in law and 
equity from the Courts below; and will carefully avoid 
usurping the powers which properly belong to those Courts. 
We do not mean to say that we will not exercise the discre- 
tion confided to us by law, but we will confine ourselves to 
questions properly before us for review. 


Judgment affirmed. 

















MILLEDGEVILLE, JUNE TERM, 1867. 445 


Jackson vs. Sparks. 














E. W. Jackson, plaintiff in error vs. M. E, Sparks, defend- 
ant in error. 


1. Upon the trial of a possessory warrant, the title to the property cannot 
be investigated ; the Court must confine itself to the question of pos- 


session. 
9, When A exchanged mules with B, and B sold the mules received 


from A to C, who was an innocent purchaser, A cannot by a posses- 
sory warrant, recover the possession of the mule from C, by showing 
that B had swapped to A a stolen mule for the one in controversy. 


Possessory Warrant. Certiorari. Decided by Judge V.ason. 
Sumter Superior Court. April Term, 1867. 


The facts of this case were agreed to by attorneys for plain- 
tiff and defendant. 

The warrant was in favor of E. W. Jackson vs. M. E. 
Sparks, for a mule worth one hundred and fifty dollars, and 
was sued out and tried before JAMES A. ANSLEY, Judge of the 
County-Court of Sumter County. A negro named Marion, 
seven or eight days before the warrant issued, stole and car- 
ried away from one Hinton, another mule and traded it to 
Jackson, representing it as his own, for the mule in controversy. 
Hinton shortly after claimed his mule and Jackson gave it up. 

Sparks, without any knowledge of the lareeny and fraud, 
bought Jackson’s mule from Marion, and claims the right to 
keep it. 

Judge ANSLEY decided that the mule should be restored to 
Jackson. 

This case was, by Certiorari, submitted to Judge VAson, 
who reversed the decision of Judge ANSLEY, and ordered the 
mule returned to Sparks upon his giving bond for $300.00 
in terms of the Statute. 

This decision of Judge V.Ason is assigned as error. 


ScarBoroucH & Goons, for plaintiff in error. 


H. R. McCay, for defendant in error. 
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WALKER, C. J. 

1. Upon the trial of a possessory warrant, the Judge or 
Justice shall hear evidence as to the question of possession in 
a summary way, without investigating the title to the prop. 
erty. Code, Sec. 3935. The object of the Statute was to 
quiet the possession of personal property, and not to try the title 
thereto. Under our laws a different tribunal has jurisdiction 
of questions relating to title. 

2. The plaintiff voluntarily parted with the possession of 
the mule in controversy, and intended thereby to vest the 
title in the party from whom defendant purchased. Can this 
innocent purchaser, by possessory warrant, be deprived of the 
possession of the mule, because the title of the mule which 
plaintiff had received in exchange for the one in controversy, 
proved to be invalid? We think not. The language of the 
Statute is that the property “has been taken, enticed, or car- 
ried away, either by fraud, violence, seduction, or other means, 
from the possession of the party complaining.” This cannot 
apply to a case where the “party complaining,” voluntarily 
parted with the possession of his property in exchange for 
other property. This was an exchange of mules, and the 
plaintiff has his remedy against the negro on his implied war- 
ranty of title of the mule swapped to him. If the negro be 
solvent, as he may be for aught that appears, plaintiff can 
recover damages for the breach of warranty; if he be not, 
plaintiff must suffer the consequences of trading with an in- 
solvent stranger. 

Does not the Statute contemplate a wrongful taking of the 
property from the possession of “the party complaining ?” 
and does not the fraud therein mentioned mean that the pos- 
session “has been taken” by fraud, and not that fraud may 
have been practiced to procure the assent of the owner? 
When it is remembered that the object of the Statute was to 
quiet the possession of property, without investigating the 
title, such would scem to be the legitimate construction of its 
meaning. Under the facts of this case we are very clear that 
the plaintiff should not recover the possession of the mule by 
this process. 

Judgment affirmed. 
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Witey Buack, negro, plaintiff in error, vs. THE STATE OF 
GeoratA, defendant in error. 


1. It was a maxim of the common-law, that a man shall not be twice put 
in jeopardy for the same offence. 
2. The plea of autre fois acquit is good only when the acquittal was on a 


sufficient indictment. 

3, The rule to determine whether an indictment is sufficient to sustain a 
conviction is, would the judgment be arrested if the defendant were 
found guilty. If it would, a verdict of not guilty under it, would be 
no protection ; otherwise it would be. 

4, Where a verdict of not guilty has been rendered in favor of a party, 
though under a decision of the Court that the indictment under which 
it is rendered, is too defective to admit testimony to be given in to con- 
vict the party ; yet if that decision was wrong, and in fact, a conviction 
could have been maintained under the indictment, such verdict and 
judgment, when pleaded, will protect the party against a subsequent 
conviction for the same offence. Waker, J. dissenting. 


Attempt to commit Larceny. Autre fois acquit. Decided 
by Judge Vason. Sumter Superior Court. April Term, 


1867. 


Wiley Black was charged with a misdemeanor, as follows : 
“for that the said freedman, Wiley Black, on the ninth day 
of April, in the year eighteen hundred and sixty-seven, in the 
county aforesaid, did then and there unlawfully and with force 
and arms, for that the said Wiley Black, freedman, did, in 
the said county, on the day aforesaid, make an attempt to 
commit the offence of simple larceny, but did fail in the per- 
petration of such offence, for that the said Wiley did attempt 
wrongfully and fraudulently, to take and carry away one 
thousand dollars, the property of Michael H. Stephens, the 
said one thousand dollars being the lawful currency of the 
United States, with the intent to steal the same, contrary to 
the laws of said State, the good order, peace and dignity 
thereof.” 

The parties announced ready for trial, the jury was empan- 
elled and sworn, and the Solicitor General read to the jury the 
said bill of indictment, and was about to introduce the evi- 
idence for the State. 
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Defendant’s attorney objected to the introduction of the eyj- 
dence “on the ground that the charge as laid in the bill of 
indictment, was too defective to admit of proof sufficient to 
convict.” 

This objection was sustained by the Court, and the jury 
then and there returned, on said bill of indictment, a verdict 
of not guilty. 

By order of the Court said Black was held in custody, a 
new bill of indictment was found against him for the same 
offence, and upon this new bill he was put on trial. 

Defendant plead autre fois acquit and relied upon the first 
bill of indictment and the verdict thereon to sustain the plea, 
The Solicitor General demurred to the plea. The demurrer 
was sustained by the Court. 

The defendant was convicted on this second bill of indict- 
ment and fined fifty dollars and costs. 

The error assigned for review is, sustaining the said de- 
murrer, and ordering the defendant to be tried on this second 
bill of indictment. 


SamvEL C. Exam, Coss & Jackson, for plaintiff in error. 


N. A. Sarru, Solicitor General, for the State. 


WALKER, J. 


Wiley Black was indicted for an attempt to commit lar- 
ceny ; and pleaded not guilty. A jury was empanelled, and 
the first witness for the State placed’on the stand. Before 
any testimony was given in, defendant objected to the intro- 
duction of any evidence, “on the ground that the charge, as 
laid in the bill of indictment, was too defective to admit of 
proof sufficient to convict.” The Court sustained the objec- 
tion, and permitted the jury to render a verdict of not guilty. 
By order of the Court, Black was held in custody, a new bill 
for the same offence was found, and the next day defendant 
was again arraigned and pleaded autre fois acquit. This plea 
was overruled by the Court, and upon the issue of not guilty, 
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defendant was convicted, and brings the case up, alleging error 
in the overruling of his plea. 

1. The provision incorporated in our constitution, that no 
person shall be subject, for the same offence, to be twice put 
in jeopardy of life or limb, is much older than the constitu- 
tion. It was deeply imbedded in the common-law. In Weth- 
erel vs. Darby, 4, Rep., 40a, decided in the 28th year of Eliz- 
beth, it is held that “a man’s life shall not be twice put in 
jeopardy for one and the same offence.” In Vaux’s case, Ib., 
45a, in 33d Elizabeth, it is said: “The maxim of the com- 
mon-law is, that the life of a man shall not be twice put in 
jeopardy for one and the same offence,’ ’ and that is the reason 
and cause why autre fois acquitted, or convicted, of the same 
offence, is a good plea. 

2. This a leading case, and in addition to what is already 
quoted, decides that “the plea of autre fois acquit is a good 
plea only when the acquittal is upon an indictment sufficient 
in law.” 

3. The rule to determine whether an indictment is sufficient 
in law is, would the judgment be arrested if the defendant 
were found guilty under the indictment ; if it would, a verdict 
of not guilty would be no protection, because the indictment 
would be insufficient in law ; otherwise it would be a protec- 
tion. Or, as expressed by Wharton, Am. Cr. Law, 193: “If 
the prisoner could have been legally convicted upon any evi- 
dence that might have been legally adduced, his acquittal on 
that indictment may be successfully pleaded to a second in- 
dictment ; and it is immaterial whether the proper evidence 
were adduced at the trial of the first indictment or not.” 
Rex vs. Sheen, 2 Car. & P. 634: (12 E. C. L. R., 776) Peo- 
ple vs. Barrett & Ward, 1 J. R., 66-77; 3 Greenl. Ev. See. 
30; 1 Ch. Cr. L., 454. 

By the Code, See. 4516, an indictment shall be sufficiently 
correct, which states the offence in the language of the Code, 
or so plainly that the nature of the offence charged may be 
easily understood by the jury. By Sec. 4517, no motion in 
arrest of judgment shall be sustained for any matter not 
affecting the real merits of the offence charged in the indict- 
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ment. ‘Tried by these rules, we think the first indictment 
preferred in this case, sufficiently technical ; provided the case 
is in a condition that we have the right to express an opinion 
upon its sufficiency. 

In the propositions here laid down we all concur ; the dif- 
ference between us arises as to the application of these princi- 
ples to the facts of the case. 

4, By whom shall the sufficiency of the indictment be de- 
termined? My associates say, that when a verdict of not 
guilty has been rendered in favor of a party, though under a 
decision of the Court that the indictment upon which it is 
rendered, was insufficient to sustain a conviction, yet if that 
decision was wrong, and in fact a conviction could have been 
maintained, under the indictment, such verdict and judgment, 
when pleaded, will protect the party against a subsequent 
conviction for the same offence ; that in law, the party really 
was in jeopardy, though it was erroneously held that he was 
not; that the question upon the validity of the indictment 
must be determined by the Court when the record of acquit- 
tal is introduced; and the judgment, showing upon what 
ground the verdict was rendered, cannot be given in to affect 
it; that though the verdict be rendered without any evidence, 
upon the motion of the defendant, upon the ground that the 
indictment is insufficient, yet when he pleads it as an acquittal 
of the offence, he may insist that he induced the Court to 
commit an error, and that the indictment was good, and he 
entitled to be discharged from further prosecution. These I 
understand to be the views of the majority, and accordingly 
they reversed the judgment of the Court below. 

From this judgment I dissent, for the reason that I think 
the defendant was not “lawfully acquitted.” In Vaux’s case 
it is said that the defendant must be lawfully acquitted. I 
have examined many cases on this subject, and I find that in 
very many of them, the parties had been tried upon the 
merits—indeed, this appears to have generally been the case. 
Some were decided upon special verdicts, but this I apprehend 
differs little from general verdicts. In some of the cases the 

juries, failing to agree, had been discharged without the con- 
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sent of the defendants. In most of the cases, the subsequent 
trials were predicated upon the omission of some material alle- 
gation in the first bill of indictment. Vaux’s case, Barrett & 
Ward’s case, Sheen’s case, supra ; The King vs. Emden, 9 
Fast. R., 437; The King vs. Clark, 1 B. and B., 473; (5, 
E. C. L. R., 748) Rex vs. Birchenough, 7 Car. & P., 574; 
(32, E. C. L. R., 766). I think I have not found a single 
case where a party has been allowed to take a verdict 
because the indictment was defective; that it has been held a 
protection against a subsequent prosecution. On the contrary, 
I think both reason and authority are the other way. 

The old rule permitted the prosecuting officer to Nol. Pros. 
at pleasure. This often worked great hardships upon defend- 
ants, and our penal code remedied this evil by taking away 
from the State the power to Nol. Pros. a bill after the case 
had been submitted to the jury ; and to guard against acquit- 
tals on mere technicalities, required all exceptions which go 
merely to the form of the indictment to be made before trial ; 
and all demurrers and special pleas to be made in writing, so 
that the prosecuting officer should be notified before submit- 
ting the case to the jury. Such are the remedies provided by 
the Code. After the case has been submitted to the jury no 
exception can be taken to the indictment, except such as would 
be good in arrest of judgment. “ Motion for a verdict for a 
defect in the indictment, is in effecta demurrer.” Jordan vs, 
The State, 22, Ga. R., 556. Here the defendant moved to 
take a verdict because of the insufficiency of the indictment. 
The Court, before whom the case was proceeding, sustained 
the motion and adjudged that the indictment was insufficient. 
That was a Court of competent jurisdiction, and its judgment 
stands in full force. By what means does this Court, in a 
collateral way, obtain authority to review that decision, and 
in effect reverse it? I know of no such authority. In 2 
Leading Cr. Cas., 554, it is said, “if the former trial resulted 
in a verdict of guilty, but upon an indictment so defective 
that no valid judgment could be pronounced upon it, and 
none has been pronounced, it is no bar to a subsequent prose- 
cution. Citing authorities. And this is said to be so although 
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judgment was arrested on the first indictment for an insuffi- 
cient cause; for it having been done on the defendant’s own 
motion, he cannot be allowed to impeach it.” 3 Scammon, 363, 
In The People vs. Casborns, 13 J. R., 350, the Supreme 
Court of New York, says: “The defendant on his arraign- 
ment pleaded that he had before been tried and convicted for 
the same felony ; that upon his motion, the judgment had 
been arrested, and that he had been discharged from that 
judgment. It is admitted that the former and present indict- 
ment are in every respect similar. To this plea the District 
Attorney demurred ; the plea was overruled, and the defend- 
ant was thereupon tried and convicted, and sentenced to im- 
prisonment in the State prison. It was decided in the People 
vs. Barrett and Ward, 1 J. R., 66, that a person after acquit- 
tal, might be indicted and tried the second time, if the first 
indictment was erroneous, so that no good judgment could be 
given upon it; and when a Court of competent jurisdiction 
arrest a judgment, at the instance of the defendant, it must be 
intended, legally, that the indictment was vicious, for the judg- 
ment cannot be reviewed on a writ of error; as an arrest of 
judgment is a mere refusal, on the part of the Court, to give 
judgment, every Court is bound to pay that respect to a Court 
of co-ordinate jurisdiction as to presume its judgment to be 
according to law, when it is presented for consideration col- 
laterally. It is stated here that the two indictments are in 
every respect similar; but this is not so pleaded, and if it 
had been, the consequence would be the same; as already 
observed, in this collateral way, we must presume, from the 
judgment being arrested, that the indictment was erroneous, 
and if erroneous, then a conviction would not bar another 
good indictment. It is in vain to say either that the former 
indictment was good, or that this being like it, must be holden 
to be bad also, because the other was adjudged to be bad. 
We must take it as a settled point that the other indictment 
was bad, however the fact may be; and we are not to be told 
that this is a bad indictment, merely on the authority of the 
sessions. We must see if it be bad and this is not even pre- 
tended.” 

I have made this long quotation from the opinion delivered 
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by Justice Spencer, because the reasoning of that able Judge 
sustains my position. Although it was not pretended that the 
first indictment was bad, yet as a Court of competent juris- 
diction had so decided, it was a “settled point” that the in- 
dictment was bad “however the fact may be.” And so I in- 
sist in this case. In that case, stress was laid upon the fact 
that the judgment was obtained on the motion of the defend- 
ant. It was not for him to say that it was erroneous. He 
was concluded by the judgment in his favor, rendered at his 
instance, and from which there was no appeal. 

The judgment, as to the insufficiency of the indictment 
against Black, was a judgment against the State, and which 
could not therefore be carried up for review. It was a final 
judgment upon the question made; and that question was 
whether the indictment was sufficient or not. It was a judg- 
ment of a Court of competent jurisdiction and stands in full 
force. 

I am not willing, nor do I think this Court has the author- 
ity, in this collateral way, to obtain jurisdiction, and review 
the decision of the Court below. I now lay out of view en- 
tirely the question whether the first indictment was sufficient 
or not; it is enough, in my judgment, that a Court of compe- 
tent jurisdiction so decided, and that judgment remains in 
full foree. I never have been able to see how a party could 
obtain a valid acqutital upon a decision of the Court that the 
indietment is too defective to sustain a conviction. How a 
party who asserts that an indictment is too defective to sus- 
tain a conviction, and induces the Court so to decide, can be 
heard to insist that the indictment was good after all, and that 
a verdict rendered thereon, and in consequence of such decis- 
ion, was conclusive of his innocence, I cannot understand. 
The indictment was adjudged to be too defective to admit 
proof under it of guilt ; but when guilt is about to be proved, 
under an indictment admitted to be good, the defective indict- 
ment, with the verdict of acquittal, is sufficient to exclude the 
proof of guilt and so shield the guilty from punishment. I 
think the law works no such inconsistencies; and I therefore 
dissent from the judgment rendered in this case. 


Judgment reversed. 
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JAMES WILLIAMS, plaintiff in error, vs. JAMES L. Waters, 
defendant in error. 


1, When one party seeks to recover damages for a violation of a contract, 
the other party may show that plaintiff has not complied with his obli- 
gations under the contract, and, in good conscience, is liable to defen- 
dant. 

2. There being degrees in secondary evidence, an examined copy should 
be received in preference to oral testimony, and the best evidence 
should always be produced. 

8. The well established rule of law is, that parol evidence is inadmissible 
to add to, take from or vary a written contract. 


4. The construction of an unimpeached written contract is a question for 
the Court, whose duty is to ascertain the intention of the parties, if 
possible, and enforce the contract according to its terms and stipula- 
tions. 


Certiorari from the County-Court. Decided by Judge 
Vason. Dougherty Superior Court. May (adjourned) 
Term, 1867. 


James L. Waters and certain freedmen farmed during 
eighteen hundred and sixty-six, in Dougherty County. Plain- 
tiff in error and his wife were two of those freedmen. Dif 
fering about their contract, Williams, in behalf of himself 
and wife, sued Waters in the County-Court, to compel com- 
pliance with the contract. General issue, set-off and payment 
were considered as plead. 

A trial was had before a jury. 

Plaintiff, introduced in his own behalf, testified: that he 
and other freedmen made a contract with Waters at the plan- 
tation, that they came to town and signed a written contract, 
in Judge D. A. Vason’s office and in his presence, that they 
took the contract to the agent of the Freedmen’s Bureau and 
he approved it, that the contract was left with said agent, 
that the agent gave Waters a copy of the contract, that wit- 
ness had made several applications for the original contract, 
but had been unable to obtain it, being informed that it was 
sent to the headquarters of the Bureau. 

W. E. Surry, one of plaintiff’s attorneys, testified: that 
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he had written several times to the headquarters of the Bu- 
reau at Savannah, but had received no reply. Upon this 
foundation, plaintiff’s attorneys proposed to prove the con- 
tents of the contract. Objection was made on the ground 
that the execution of the contract must first be proved by the 
subscribing witnesses. 

This objection was overruled. 

Plaintiff then introduced as a witness, Judge D. A. Vason, 
who testified: that he drew a contract between Waters and 
freedmen, and explained the contract to the freedmen in rela- 
tion tu the rent of the land, hire of mules, etc. Witness was 
not certain that all the freedmen were present. Witness told 
the freedmen he thought it a good contract for them. 

Witness’s recollection of the contract was, that it was in the 
nature of a partnership, that Waters furnished the land at a 
rent of $2,000 which was to be returned at the end of the 
year, the corn and fodder, eight mules at a hire of $25 each, 
one wagon at a hire of $25, and plantation tools at a hire of 
$100; Waters was to furnish the rations for the freedmen 
and they were to pay for them, the freedmen were to labor on 
the plantation and obey the orders of Waters, and at the end 
of the year, after paying expenses, the balance of the crop 
was to be equally divided, Waters taking one half and the 
freedmen the other half. 

Witness also stated that he knew the plantation, that about 
four hundred acres of it was open, and that it would have 
rented for five dollars per acre in eighteen hundred and sixty- 
six. He also stated that the paper submitted to him by de- 
fendant’s attorneys, was in substance, a copy of said contract. 

Plaintiff was again introduced in his own behalf. He tes- 
tified: that he signed the contract in the presence of Judge 
Vason and in his office, but that the contract was agreed 
upon before that time, that when he came to town the contract 
was drawn up, he and the other freedmen signed it and it was 
not read over to him; that by the contract which he and the 
other freedmen made, they were not to pay anything for rent 
of land or hire of mules, wagons or plantation tools, that 
Waters told them so and said he was to furnish these without 
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rent or hire; that these terms were agreed upon at the plan- 
tation before signing the contract in town. 

This evidence, as to the terms of the contract, was objected 
to and the objection overruled. 

Plaintiff further testified: that after paying back to Waters 
all the corn and fodder used, that there remained for division 
fifteen hundred bushels of corn, five double stacks of fodder, 
eight and a half barrels of syrup, sixty bushels of potato- 
slips, a stack of oats, and thirteen bales of cotton weighing each 
five hundred pounds; that there were fifteen hands, and wit- 
ness was entitled to two shares (for himself and wife); that 
he never authorized Waters to pay the bills of Drs. Jen- 
nings, Connally and Cromwell, but witness owed said phys- 
icians an account; that Waters was to pay six dollars to the 
freedmen for harvesting the wheat, that he had paid witness 
twenty dollars for produce sold. 

JACK, LANCASTER, ELBert, SAM and ABRAM, other 
freedmen who had signed said contract with plaintiff, were 
then examined by him. 

They testified: that they signed the contract in the presence 
of Judge Vason, at his office; that all of them went with 
Waters, with the contract, to the Freedmen’s Bureau, that the 
agent approved the contract and said it was a good one, the 
agent handed Waters a paper, saying it was a copy of the 
contract; they were not to pay rent for the land, hire of 
mules, wagon or plantation tools, but Waters was to furnish 
them, and after paying back corn and fodder and provisions 
furnished by Waters, and the blacksmith’s bill, the balance 
was to be equally divided between Waters and the freedmen, 
Waters taking one half and the freedmen the other half; 
that Waters took one of the field hands to cook for his 
family. 

They all corroborated plaintiff’s statements as to the quan- 
tity of produce made; two of them testified that the contract 
was not read to them by Judge Vason, the others that it was, 
and two stated that the contract was read to them by the Bu- 
reau agent, and the others that it was not. 

Defendant proposed to prove by these witnesses, that the 
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crop would have been larger, had the freedmen worked faith- 
fully. The Court refused to allow this. Plaintiff closed. 

Defendant testified in his own behalf: that the copy con- 
tract exhibited was a true copy of the original, that the 
original was approved by F’. A. Billingslea, Bureau-agent, who 
pronounced it a good contract for the freedmen, that Judge 
Vason drafted the contract for him because the freedmen 
wished him to do so, and that the contract was, the freedmen 
should pay one-half of the rent of the land, hire of mules, 
wagons and plantation tools mentioned in the contract ; and 
that by a verbal contract, the freedmen were to furnish a cook, 
who should share equally with them in the division of the 
crop; that the freedmen’s share of the corn was about six 
hundred bushels; that they had sold two loads, about sixty 
or seventy bushels, and that he had paid plaintiff several 
amounts, in the aggregate $ 

Defendant’s attorneys then read in evidence the copy con- 
tract, as follows : 





“Groraia, Dougherty County. 

James L. Waters has this day made the following contract 
with the undersigned freedmen. The said Waters furnishes 
a plantation of four hundred acres in cultivation, which is 
valued at $2,000; fifteen hundred bushels of corn, valued at 
$1 per bushel, making $1,500; 10,000 pounds of fodder at 
1c, making $100; eight mules, the hire of which is valued at 
$25 each, to be replaced if one dies or is lost ; one two-horse 
wagon, the use of which is valued at $25, to be returned in 
good order ; the plantation tools, ploughs and gear, the use of 
which is valued at $100. They are to do all work assigned 
them or ordered by the said Waters or his agent, and for un- 
faithfulness may be discharged,—to begin this day, and end 
the 24th of December, 1866. 

The said Waters furnishes also rations for the freedmen, all 
of which to be returned to him at the end of the year, and 
the said freedmen are to pay one-half of the expenses of the 
plantation, or one-half of anything else that may be furnished 
by said Waters, other than mentioned above, and the crop 
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that may be made (except the wheat) corn, fodder, cotton, po- 
tatoes, ete., shall be equally divided between the said freedmen 
by disinterested men, and the said Waters to have the other 
half. 

In witness whereof, they have hereto set their hands, this 
1st January, 1866.” 


This contract purports to be signed by the marks of the 
freedmen, for themselves, their wives and children, tested by 
“‘J. B. Brinson,” and endorsed “ Bureau R., F. and A. L,, 
Albany, Jan’y Ist, 1866.” 

After argument, the jury returned a verdict for plaintiff 
for $69.46. 

Upon this a certiorari was taken. The certiorari was sus- 
tained and a new trial granted, because the Court below 
refused to allow Waters to prove that plaintiff was an unfaith- 
ful servant, ete., and because he admitted the oral evidence to 
contradict the written contract. 

This granting of a new trial was assigned as error. 


Srrozier & Suiru, for plaintiff in error. 


Wriacut & WarnreEN, for defendant in error. 


WALKER, J. 


1. The Court did right to grant a new trial in this case. 
The County-Court erred in refusing to allow evidence to 
show that plaintiff had not complied with his contract. De- 
fendant has the right to reduce the amount of plaintiff’s 
claim, if he can show that by a failure of the plaintiff to 
comply with his part of the contract, the defendant suffered 
loss. If plaintiff failed to work as he contracted to do, he is 
not entitled, in good conscience, to as much as he would be if 
he had performed his obligations. Code, sec. 2850 and 2853. 

2. There are degrees in secondary evidence, and the best 
should always be produced. Code, sec. 3691. A sworn copy 
should be received in preference to verbal testimony, to prove 
the contents of a written contract. The copy certified by the 
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agent of the “ Bureau,” in the absence of the original, is the 
best secondary evidence, and should exclude oral testimony 
of what the contract was; unless the written contract can be 
impeached by some of the modes known to the law, such as 
fraud, duress, ete. 

3. The well established rule of law is, that parol evidence 
is inadmissible to add to, take from or vary a written contract. 
Code, sec. 2721. Therefore a contract reduced to writing, 
and understood by the parties, should be enforced according 
to its terms, unless there is an ambiguity in it. If there be 
an ambiguity in the written contract, it may be explained ; 
Code, sec. 2729. 

4, The construction of a written contract is a question for 
the Court ; Code, see. 2718; whose duty it is to ascertain the 
intention of the parties, and enforce the contract irrespective 
of technical rules. If, as it would seem from the evidence, 
the contract, (a copy of which was before the Court,) was 
made by the parties, the duty of the Court is to construe it, 
and mete out to all the parties their rights respectively. The 
writing speaks the language of the contract, and the Court 
should carry out its stipulations. | We deem it not improper 
to say, that the rights of the parties, as the facts now appear 
are to be determined by the writing, the certified and sworn 
copy of which was before the Court; and the original was 
read and explained to the parties, both by Judge Vason and 
the agent of the “ Freedmen’s Bureau.” This is much better 
evidence of what the contract was, than the interested state- 
ment of the parties, made after they had become involved in 
a lawsuit. 


Judgment affirmed, 
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THE Mayor AND ALDERMEN OF SAVANNAH, plaintiffs in 
error, vs. THOMAS J. CHARLTON, defendant in error. 


Nore.—Waryenr, C. J., did not preside in this case. 


1. When a physician is licensed by the authority of the State to practice 
medicine, the city of Savannah cannot require him, under a penalty, 
to take out license before he can practice his profession in the city. 


2. The practice of his profession in the city is the subject of taxation by 
the corporation, but not of a license. 


Licensing power of Mayor and Aldermen of Savannah, 
Certiorart from Chatham Superipgr Court. Decided by 
Judge FLEMING. January Term, 1867. 


Dr. Thomas J. Charlton, a physician in Savannah, Georgia, 
was fined by the Mayor $100.00 for practicing without a 
license. 

By his petition for certiorari the following facts were set 
forth: That defendant in error is a practicing physician in 
the city of Savannah, county of Chatham, Georgia, and was 
such prior to January Ist, 1863, and entitled to practice, by 
virtue of a diploma and a license from The Savannah Medi- 
cal College, incorporated by the General Assembly of Geor- 
gia, with power to license its graduates to practice in the 
State of Georgia, and also by virtue of an act of the General 
Assembly of the State of Georgia, approved 9th March, 
1866, being amendatory of §1350 of the new Code of Geor- 
gia; that defendant was on the 12th February, 1867, brought 
before the Mayor of said city, charged with violating the 3d 
Section of an ordinance of said city, passed 26th December, 
1866, which provides that every physician shall be compelled 
and required to take out a license annually, on the first day 
of January, or within ten days thereafter, and independently 
of the income or commission tax, to pay therefor fifty dol- 
lars; and on failure to take out such license, such person 
shall be fined, on conviction, one hundred dollars for each 
day’s default; that he was fined by the Mayor $100.00 for 
practicing in the city without a license from the city, and 
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that he appealed to the City Council, who confirmed said 
sentence. 

The statements in the petition being admitted to be true, 
and a return to the certiorari waived, the case was argued on 
the petition and law alone. 

The Judge reversed the sentence, on the grounds that the 
Mayor and Aldermen of the city of Savannah had no au- 
thority to require defendant to, take out such license, that a 
license is not a tax on person or property, but a sale by the 
corporation of permission to do that which, without such 
permission would be illegal, and that the 38d section of said 
ordinance is in conflict with the act of the General Assembly, 
approved 6th March, 1866. 

The plaintiff in error assigns said judgment and the pro- 
positions thus laid down by the Judge as error. 


Epwarp J. HARDEN, Henry R. Jackson, for plaintiffs 
in error. 


Toomas E. Liuoyp, Harrrince & CHisHoum, for de- 
fendant in error. 


WALKER, J. 


1. By the laws of the State, defendant in error was li- 
censed to practice medicine anywhere in the State. The 
authorities of the city of Savannah passed an ordinance 
which, among other things, ordained that every physician in 
the city shall be compelled to take out license annually, on 
the first day of January, or within ten days thereafter, for 
which he shall pay fifty dollars. On failure to take out such 
license, such person shall be fined, on conviction, one hun- 
dred dollars for each day’s default. If no property of the 
party can be found out of which to raise said fine money, he 
is liable to be imprisoned. The defendant says the city has 
no authority to require him to procure a license, the Court 
below so decided, and the city brings up the case for review. 

What is a license? It is defined to be a right given by 
some competent authority to do an act which, without such 
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authority, would be illegal. Bouv. L. D. in locis. The po- 
sition of the city, then, is that, notwithstanding Dr. Charlton 
has license from the State to practice medicine anywhere in 
the State, yet if he exercises the privilege thereby granted, in 
the city of Savannah, without a license from the city, it will 
be illegal. In other words, if he acts under the license from 
the State, he becomes a criminal. The effect of which is to 
elevate the ordinance of the city above the laws of the State, 

But it is insisted that the city has authority to tax this 
physician under the law—Code, Sec. 4756—and that the 
license-fee is a mere tax, and the paper called a license a 
receipt for the money, that this really is a contest about 
words merely, and substantially there is no difference be- 
tween a license and a tax. We cannot assent to this. A tax 
is a rate or sum of money assessed on the person, property, 
etc., of the citizen, while a license confers a privilege, and 
makes the doing of something legal, which, if done without 
it, would be illegal. Under the name of a license, Dr. 
Charlton cannot be prohibited from availing himself, in the 
city, of the privilege conferred on him by the State. 

2. He is not here contesting the authority of the city to 
tax him for practicing his profession ; what he contends for, 
is that the city shall not make that illegal which by the law 
of the State is legal. We see no good reason why the city 
may not tax the practice of any profession within the corpo- 
rate limits. We might elaborate, but deem it unnecessary. 
Judge FLEemine decided this case correctly. 


Judgment affirmed. 
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Joun Dok, ex dem. of Jonn Horuis, ALEXANDER STEW- 
art, Lewis 8. Zacury, W. G. Kor, and ABNER Par- 
RoTT, plaintiff in errror, vs. RicHARD Rog, cas. ¢ector, 
and SetH C, STEVENS, tenant in possession, defendant in 


error. 


1. In an action of ejectment, a registered deed for the premises in dis- 
pute is admissible in evidence, without further proof, unless an affidavit 
be filed as provided for by the Code, section 2674. 

2. A party may attack a deed for forgery, by any competent evidence, 
after it has been read to the jury. 

8. If an affidavit be filed as provided by for the Code, the deed cannot - 
be read as evidence until an issue as to its genuineness be tried. 


4, A party has a right to give in such competent evidence as he may see 
proper; and if he produce proof sufficient to satisfy the minds of the 
jury, they should not be told that the use of the evidence introduced, 
rather than of certain other testimony which the opposite party insists 
would have been stronger, is a circumstance against the party intro- 
ducing it. 

5. Proof of an alibi of the alleged maker of a deed at the time it bears 
date is a mode of impeaching it; and such testimony is admissible for 
the purpose of satisfying the minds of the jury that the deed is a 
forgery. 


Kjectment. Motion for new trial. Decided by Judge 
Vason, Baker Superior Court, November Term, 1866. 


This was ejectment for land, lot No. 399, in the 11th Dis- 
trict of originally Early, now Baker County. 

The evidence on the trial was as follows: 

Plaintiff, having first accounted for the original grant, read 
in evidence a copy. The lot was granted to John Hollis, of 
Morgan County, 10th November, 1829: 

Deed from Hollis to Alexander Stewart for said lot, dated 
29th July, 1830, recorded 18th February, 1839: 

Deed from Stewart to Lewis Zachry, dated 29th March, 
1838, recorded February 18th, 1839: (Both of these two 
last named deeds were drawn from defendant’s possession :) 

Deed from Zachry to William G. Kolb, made in Campbell 
County, Georgia, 24th December, 1840, in presence of Addi- 
son Barnes and Valentine Kolb, and probated by Valentine 
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Kolb before Henry Paselet, J. P., on 26th December, 1840, 
and recorded 9th February, 1854: 

Deed from William G. Kolb (of the State of Texas) to 
Abner P. Parrott, of Campbell County, Georgia, on the 9th 
July, 1852: (This deed purported to have been made in 
Cobb County, Georgia, and its consideration expressed was 
$500.00 :) 

Norris Sairu testified that Stevens was in possession of 
said lot (by witness as his tenant) when the suit was com- 
menced. Smith also testified as to the value of said lot for 
rent, (as did also one Henry Slappy,) but that testimony is 
not important. . 

Plaintiff here rested his cause. Defendant introduced the 
following evidence : 

Deed from Lewis Zachry to William Kolb for said lot, 
made 2d March, 1841, in Campbell County, Georgia, in 
presence of Martin Kolb and William Bomer, Justice of the 
Inferior Court, recorded November 23d, 1852: (The con- 
sideration expressed in this deed was $500.00, and the deed 
had this endorsement upon it: “ This is a forged deed, this 
24th April, 1854; Lewis Zachry. Attest, A. W. Conyers, 
Clerk Superior Court :”) 

Deed from William Kolb to Manly W. Ford, for said 
lot, made in Walker County, Georgia, on 9th June, 1850, 
consideration $400.00, in presence of John Day and E.r Sas- 
seen, recorded 24th November, 1852: 

Deed from Manley W. Ford toSeth C. Stevens, dated 8th 
November, 1852, consideration $250.00, made in Baker 
County, Georgia, in presence of William H. Bassett and 
Littleton Phipps, probated by Bassett before Green Tinsley, 
J. I. C., 13th November, 1852, recorded 24th November, 
1852: ~ 

The plaintiff, in rebuttal, read in evidence the certificate of 
the Secretary of State, that, as appears by the records of that 
office, the Justices of the Inferior Court of Campbell County, 
Georgia, from the 10th January, 1837, to the 1st January, 
1842, were as follows : 

Joseph Camp, Joseph Jay, James McKay, Robert C. Be- 
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vers, and Shadrack Green, were commissioned 11th January, 
1838, Alfred Kamp and Berryman Kamp, 19th February, 
1838, Thomas Rice and Alexander McLarty, 21st January, 
1839, David D. Smith, Alfred G. Camp, Thomas S. Rice, 
Wade White, and Robert O. Bevers, 14th January, 1841: 

Interrogatories of Lewis Zacury (to which were attached 
a release from Parrott and the deed from Lewis Zachry to 
William Kolb, dated 2d March, 1841, under which Stevens 
claimed the land, and a deed from Zachry to Kolb, dated 24th 
December, 1840, aforesaid) were next read by plaintiff : 

He testified that he did not know Stevens, that he did not 
believe he ever made the last deed attached, for the hand- 
writing of his signature is a better hand by far than he ever 
wrote, though he did make a deed to the lot mentioned in 
said deed to William Kolb, (or William G. Kolb, which was 
the correct name he did nof recollect,) that if he ever made 
more than one such deed he did not remember it, and did not 
think he had, and for the reason aforesaid did not think he 
ever signed the last deed attached; that he did not know 
where William Kolb lived in 1852, that he first saw him in 
December, 1840, at his brother’s (Martin Kolb’s) Campbell 
County, Georgia; then sold him said land and did not recol- 
lect ever to have seen him again, except in March, 1842, at 
the same place; that William’ Kolb then said he lived in 
Coweta County, Georgia; that witness never lived in Camp- 
bell County, Georgia, but happened at Martin Kolb’s on a 
visit at said time; that he knew no man in Campbell County, 
Georgia, named Bomer, and knew nothing of the officers of 
that county ; that the deed from witness to Kolb, dated 24th 
December, 1840, is genuine, because witness wrote it himself. 

On cross-examination, he stated that he made the endorse- 
ment on the deed aforesaid because, after a careful examina- 
tion of the deed, he was satisfied, for the reasons aforesaid, 
that he did not sign it ; that he had had no communication 
with the claimants of this land, except that they sent to wit- 
ness for inspection the deed dated 24th December, 1840 ; that 
having both deeds before him, not remembering that he made 
two, he is satisfied one is genuine and the other as aforesaid 
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is a forgery ; that Kolb gave him two lots of land in Walker 
County for said lot, the numbers of said two lots he did not 
recollect ; that he did not recollect making second deed upon 
Kolb’s representing that the first was lost ; that he saw Mar- 
tin Kolb write about the date of this deed, but did not know 
his hand-writing well enough to swear to the signature, nor 
whether or not it was like his signature; that he knew 
nothing at all about Bomer, did not know him, and if he 
ever saw him write did not know it; William Kolb was 
sometimes called William and sometimes William G., and 
was Martin Kolb’s brother; report said that William ran 
away for murder; that he knew Martin Kolb, who then re- 
sided in Campbell County, and for truthfulness he stood, as 
far as witness knew, as fair as any man; that he knew nothing 
of the opinions of Martin Kolb and John W. Edge, and 
knew not why they were selected as witnesses. (21st Au- 
gust, 1857.) 

Wiiu1amM G. Ko xp, whose interrogatories were executed 
in Freestone County, Texas, testified that he did not know 
Seth C. Stevens, but had known Lewis S. Zachry; that he 
had a release by Abner B. Parrott from his warranty in the 
deed aforesaid (which deed was attached to these interroga- 
tories); that he never deeded said lot to any person but A. 
B. Parrott; that he left Georgia in the winter of 1845, to 
the best of his recollection; that he believes the annexed 
deed is the one he made to Parrott; that he considered he 
owed Parrott for services rendered, (how much he did not 
know,) and with it, a desire to bestow something upon his 
daughter, Parrott’s wife, was the inducement which caused 
him to make the deed; that he was living in Freestone 
County, Texas, and was there on the 9th June, 1850. 

ALZADA Kos and Peter M. Kocs answered interroga- 
tories in McLeman County, Texas. 

ALZADA testified that she was well acquainted with Abner 
B. Parrott and William G. Kolb; that said Kolb was in 
1850 living in Limestone or Freestone County, Texas, and 
on the 9th June, 1850, was at home, or near about home; 
that he moved from Cuweta County, Georgia, to Texas in 
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1845; that she recollected his being at home 9th June, 1850, 
from the fact of there being some sickness in the family at 
that date. 

Perer testified that William G. Kolb was his father, and 
had been known to him from his earliest recollection ; that his 
said father was residing in Freestone County, Texas, and was 
at home 9th June, 1850, that he lived but one mile from his 
father in 1850, that his father was a candidate for Justice of 
the Peace, the election to be 1st of August, 1850, and his 
father was at home two months or more before said election, 
that his father moved from Coweta County, Georgia, to Texas 
in 1845. 

Plaintiff also read interrrogatories of Ezek1tEL Hiepon, 
Moses WELLS, and CHARLES SHELTON, taken in Freestone 
County, Texas. 

WELLS swore that William G. Kolb lived in Freestone 
County, Texas, in 1850, and his impression was that he was 
there on 9th June, 1850. . 

EzEKIEL H1eGpon swore that he did not know where 
William G. Kolb was on the 9th June, 1850, but that Kolb 
lived in Freestone County, Texas, in 1850, that witness 
lived in said county, Texas, and saw Kolb at witness’ house 
some time in said June, and never heard of Kolb’s being 
away from said county during said month. 

CHARLES SHELTON swore that William G. Kolb was fre- 
quently at his store in June, 1850, and though he did not 
know, he believed he was in Freestone County, Texas, on 9th 
June, 1850. 

Joun M. Epce, of Campbell County, Georgia, in behalf 
of plaintiff, testified that he had no recollection of ever see- 
ing a deed from William Kolb to Manly W. Ford to said 
lot, that he knew nothing of the deed referred to; that he 
never saw said Kolb sign his name but once or twice, but 
had often seen his name signed to letters purporting to be 
from him ; that he knew nothing of Manly W. Ford of his 
own knowledge, but by reputation said Ford was an honest 
man, a bad manager, easily imposed upon, and totally insol- 
vent ; that he once saw a deed purporting to be a deed from 
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Lewis Zachry to William Kolb, of Campbell County, Geor- 
gia, the date of the deed he did not remember, but it was 
witnessed by Martin Kolb and one Bomer, as Judge of the 
Inferior Court; that William G. Kolb never resided in 
Campbell County, Georgia, but he resided in Meriwether and 
Coweta Counties, in Georgia, for several years before he 
moved to Texas; that he was not a blood relation of said 
Kolb, bnt married his neice in 1847. 

Plaintiff closed. Defendant replied as follows : 

ABNER B. Parrott, by interrogatories, testified that he 
received a deed from William G. Kolb for said lot for sundry 
services rendered him ; that witness married Kolb’s daugh- 
ter; that this suit is not pending for benefit of Kolb, and a 
recovery will not benefit Kolb; that he was not Kolb’s secu- 
rity, nor did he hold the deed to save him from loss ; that 
Kolb owes him nothing, and witness is not responsible for 
any criminal charge, nor has had anything to pay on any 
bond for Kolb ; that he has had nothing to do with any pros- 
ecution against Kolb, knows nothing of any such prosecution 
being abandoned; that he was under no liability for Kolb, 
and Kolb had owed him nothing since said deed was made. 

Interrogatories for Epwarp R. SassEEN (to which was 
attached the said deed from Kolb to Ford) were to this effect : 
Hié signature as J. P. to said deed was genuine, he believed, 
because it resembled his writing at that time, and because he 
then signed his middle name with a small “R”; and because 
he often signed his name hurriedly, without taking up the 
pen from the paper ; he was a Justice of the Peace in Walker 
County, Georgia, from sometime in fall of 1849 to fall of 
1852 ; he does not recollect whether he ever knew John Day 
or William Kolb, or how they looked ; he was keeping hotel 
in a public place in 1850, and frequently witnessed deeds for 
strangers ; he never knew Manly Ford or his character ; he 
had some doubt about the genuineness of his signature, but 
it was like his signature at that time, and he believed it was 
genuine : 
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Two letters from Lewis ZACHRY in these words: 
“ CovINGTON, August 20th, 1857. 


“Mr. Seru C. STEVENS OR HIS ATTORNEYS: Some days 
back I was called upon as evidence in Baker Superior Court 
by commission to take interrogatories about two deeds that 
appear to the same lot of land—399, in 11th District of 
Early, but now Baker County. Since my evidence was 
taken, in looking over my papers for a lost note of hand, I 
find a memorandum book, in pencil writing of my own hand, 
explaining about the two deeds, which had slipped my recol- 
lection clear. So if you will have another set of interroga- 
tories taken and sent to me, I will have them filled out and 
sent back to you as early as possible, as it will set every- 
thing as clear as day on that subject. I have written to 
Warren & Warren, at Albany. 


“So I remain yours, 


LEWIS ZACHRY.” 


“ CovINGTON, September 13th, 1857. 


“R, F. Lon, Esq.:—I this morning received a letter from 
Seth C. Stevens, stated that you were his attorney in the case 
about the two deeds, and requested me to inform you of the 
discovery I had made since the taking of the interrogatories, 
I find in an old memorandum book, that I find in pencil- 
mark, in my own hand-writing, in these words: ‘ W. G. 
Kolb is to bring my deed with him when he goes with his 
cotton to Augusta, as I have made him another deed, this 
2 March, 1841.’ This is my recollection of the memorandum. 
I am now writing from recollection without having the mem- 
orandum before me; but on finding the memorandum, it 
refreshes my recollection about the deeds, as I gave him, 
Kolb, the original plot and grant when we traded. So Iam 
desirous that justice should be done in the premises,—so I 
wanted both sides should know all that I recollect about the 
matter. 

“So I remain yours, 


LEWIS ZACHRY.” 
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Seth C. Stevens executed a release to Lewis Zachry, at- 
tached said supposed forged deed to another set of interroga- 
tories, and Zachry answered them. These last interrogato- 
ries were in substance, as follows: From the signature alone 
of this deed, witness would say, without much hesitation, that 
it was not genuine, but from circumstances discovered since 
testifying before, he is inclined to believe that the deed is gen- 
uine. He then related that Warren showed him this deed 
with the other interrogatories, that he had possession of it 
before, that he had sent it to Martin Kolb, asking if his sig- 
nature as a witness, was genuine, and that Kolb said it was 
not, and he then showed the deed to intimate friends and 
persons acquainted with his hand-writing, who said his sig- 
nature was not genuine, and from these circumstances, being 
satisfied that his name was forged thereto, he made the said 
endorsement; that he thought no more of it till he answered 
said first set of interrogatories and reiterates the statements in 
said letters as to finding the memorandum, etc. He then 
proceeds to state that after he made the first deed, William 
Kolb, at Martin Kolb’s house, asked him to make a deed, he 
replied that he had done so, and given him the plot and grant ; 
that William Kolb said if he had had such deed it was lost, and 
witness then made him another, with the understanding that 
if he found the first one, he would return the last when he 
went to Augusta with cotton. 

He further said that although this signature was not his 
apparently, since he was refreshed he did not doubt that it 
was his, and in substance, in answer to cross-interrogatories, 
admits that he swore as stated in former interrogatories, but 
thinks he was then mistaken ; that he wrote to the parties to 
let them know the facts; that he had often seen Martin 
Kolb write, then thought and still thinks the letter he got in 
reply to his was in Martin Kolb’s handwriting, that he learns 
that Martin Kolb died sometime in spring of 1857, (these 
interrogatories were taken in October, 1857,) that his recol- 
lection of Martin Kolb’s handwriting is so indistinct that he 
cannot say whether the letter attached to these interrogatories 
was written by him; that if he wrote Stevens that said 
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second deed was a forgery, he had forgotten doing so, that he 
did not recollect ever to have seen Stevens, that he had no 
acquaintance with William Bomer, and did not know that he 
had ever seen him. 

Here the evidence closed. 

What the Court refused to charge, and what he did charge, 
does not appear, except the refusal and the charge set out in 
the motion for new trial are certified to be true. 

The jury found for the plaintiff the premises in dispute, 
and five hundred dollars for mesne profits. 

A new trial was moved for on the grounds— 

Ist. That the Court erred in allowing any proof as to the 
mesne profits or value of rents of the premises after suit 
brought. 

2d. Because the Court erred in admitting the testimony of 
Lewis Zachry, William G. Kolb, Peter Kolb, Alzada Kolb, 
Charles Shelton, Moses Wells and Ezekiel Higdon, for the 
purpose of attacking the genuineness of the deeds from 
Lewis Zachry to William G. Kolb, and from William Kolb 
to Manly W. Ford, under which defendant claimed title, no 
affidavit having been made or filed by the makers, or either 
by their heirs or the opposite party or any one else that said 
deeds or either of them were forgeries, to the best of their 
knowledge or belief. 

3d. Because the Court erred in refusing to charge as re- 
quested by counsel for defendant, that the testimony of wit- 
nesses, (taken by interrogatories, executed in a distant State,) 
all of whom were unknown to the jury, impeaching the gen- 
uineness of a deed by simply testifying to the fact that the 
maker was at a different place from that at which the deed 
was made, at the time it was made, was of a weaker and 
more unreliable character as evidence to impeach the deed, 
than direct proof that the deed was not the deed of the 
maker or was not in the handwriting of the maker, and that 
when it was possible and in the power of the party relying 
on the impeachment of a deed to (make) this proof, it was 
his duty to do so, and the failure to produce this, it being 
perfectly in the power of the party to do so, his relying 
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rather on the proof of the maker’s being at a different place 
at the date of the deed, was a circumstance against the party 
offering the testimony. 

4th. That the Court erred in charging instead, that, proof 
of an alibi at the date of the deed, was but another mode of 
impeaching the deed, and if it satisfied the jury that the deed 
was a forgery, this testimony was competent for that purpose, 
And lastly, because the verdict was contrary to the evidence, 
and the weight of evidence, and contrary to law. 

The Court refused the new trial upon condition that plain- 
tiff’s attorney would write off the recovery of mesne profits, 
which was then and there done. 

Error was assigned in the Supreme Court upon the grounds 
taken in said motion. 

Note.—By consent of counsel the original deeds came up 
with the record, and were used in the Supreme Court by coun- 
sel and the Court for inspection. 


Judge R. F. Lyon, for plaintiff in error. 
L. P. D. WARREN and Gen. J. G. Wriacut, for defendant 


in error. 
WALKER, J. 


1. In an action of ejectment, a registered deed for the premi- 
ses in dispute, shall be admissible in evidence in any Court 
in this State without further proof. Code, Sec. 2674. To this 
rule there is one exception, namely: when the maker of the 
deed, or one of his heirs, or the opposite party in the cause, 
will file an affidavit that said deed is a forgery, to the best of 
his knowledge and belief. In such case, the Court shall ar- 
rest the cause and require an issue to be made and tried as to 
the genuineness of the alleged deed. Ib. 

2. This isacumulative remedy. A party alleging a deed to 
be a forgery is not obliged to make the affidavit. After the 
deed has been admitted, he may introduce any competent evi- 
dence to impeach it. If he can successfully attack the deed 
without making the affidavit, it is his right to do so. 

3. If the affidavit be filed, it then becomes the duty of 
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the Court to suspend the case, until the issue as to the gen- 
uineness of the alleged deed is tried. In this case the party 
did not make the affidavit prescribed, but introduced evidence 
sufficient to satisfy the jury that the deed in controversy was 
a forgery. There was no error in the Court in permitting 
him to do so. 

4, It is insisted that the Court erred in refusing to charge 
the jury that the testimony of witnesses, impeaching the gen- 
uineness of the deed, by showing that the alleged maker, at 
the date of the deed, was at a different place from that at 
which the deed was made, was of a more unreliable character 
than direct proof that the deed was not the deed of the maker, 
or was not in his handwriting, and the failure to do so, when 
they had the power to make this proof, was a circumstance 
against the party offering the testimony. A party has the 
right to select such competent testimony as he may see proper, 
and if he can, by any legal testimony, establish the truth of 
his allegations, the jury should not be told that the introduc- 
tion of such testimony, rather than some other testimony 
which the opposite party insists would be stronger, is a cir- 
cumstance against the party. Parties have the right to intro- 
duce legal testimony to establish the truth of their cases, If 
the evidence be competent, pertinent to the issue to be tried, 
and makes clear the point in controversy, this is sufficient, 
and the jury ought not to be told that it is of an unreliable 
character. 

5. There are different circumstances which may impeach a 
deed. The facts proved in this case satisfied the minds of the 
jury that the deed in controversy was not genuine. Other 
facts might, if they exist, have been proved. All that is 
required is for the party to present competent testimony suf- 
ficient to satisfy the minds of the jury, and his task is done. 
Tt is the duty of the Court to see that the testimony intro- 
duced is legal, and the jury will decide upon the credibility, 
force and effect of it. There was testimony in this case suffi- 
cient to sustain the verdict. 


Judgment affirmed. 
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